


"he past decade has seen great changes in the way
business is transacted across national borders.
Because of unprecedented advances in telecommu-
nication^ computer networks, money is trans-
ferred in electronic space. U.S. firms such as Ford,
IBM, and Exxon now employ well over fifty percent of
their workers overseas, rankling both domestic work-
ers who argue that jobs are being exported while
unemployment soars at home and activists who con-
tend that wealthy corporations are exploiting low-
wage workers in Third World nations. And as immi-
gration levels soar, the very concept of citizenship
has moved to the top of political agendas around the
world.

What determines the flow of labor and capital in

this new global information economy? Who has the
capacity to coordinate this new system, to create a

measure of order? And what happens to territoriality

and sovereignty, two fundamental principles of the
modern state?

Losing Control? is a major addition to our under-
standing of these questions. Examining the rise of
private transnational legal codes and supranational
institutions such as the World Trade Organization
and universal human rights covenants, Saskia Sassen
argues that sovereignty remains an important feature
of the international system, but that it is no longer
confined to the nation-state. Sassen argues that a
profound transformation is taking place, a partial de-
nationalizing of national territory seen in such agree-
ments as NAFTA and the European Union.
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INTRODUCTION

The public lectures that make up this book opened up for me a

field of inquiry in which I am now deeply engaged. They rep-

resent the first phase of a larger project on governance and

accountability in the global economy.

The growth of a global economy in conjunction with the

new telecommunications and computer networks that span the

world has profoundly reconfigured institutions fundamental to

processes of governance and accountability in the modern

state. State sovereignty, nation-based citizenship, the institu-

tional apparatus in charge of regulating the economy, such as

central banks and monetary policies—all of these institutions
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are being destabilized and even transformed as a result of glob-

alization and the new technologies. What happens to processes

of governance and accountability when the fundamental insti-

tutions upon which they rest and depend are thus destabilized

and transformed?

In the first chapter, "The State and the New Geography of

Power," I examine how the formation of a new economic sys-

tem centered on cross-border flows and global telecommunica-

tions has affected two distinctive features of the modern state:

sovereignty and exclusive territoriality. What are the actual ter-

ritorial and nonterritorial processes through which the global

economy is constituted? To a large extent, global processes

materialize in national territories. This leads to a need for

deregulation and the formation of regimes that facilitate the

free circulation of capital, goods, information, and services.

Global cities are one example of how global processes extend

into national territories and national institutional arrangements.

I argue that globalization under these conditions has entailed a

partial denationalizing of national territory and a partial shift of

some components of state sovereignty to other institutions,

from supranational entities to the global capital market.

Together with sovereignty and exclusive territoriality, citi-

zenship marks the specificity of the modern state. It may also

play a role in governing the global economy. The second chap-

ter, "On Economic Citizenship," discusses the institution of

citizenship and the impact of a strengthening global economy
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on the continuity and formation of the rights we associate with

it, particularly rights that grant the power to demand account-

ability from governments. Economic globalization has trans-

formed the territoriality and sovereignty of the nation-state; it

may have as great an impact on citizenship. History shows that

the shape of modern citizenship owes much to the underlying

conditions of society at large. As the global economy creates

new conditions, the institution of citizenship may evolve yet

again. The latest bundle of rights that came with the welfare

state does not constitute the ultimate definition; indeed, some

of those conditions may erode, as today's welfare state crises

and the growing unemployment and inequality of earnings in

all highly developed countries suggest. Do they signal a change

in the conditions of citizens?

Once we accept the cultural and historical specificity of

concepts of civil society and citizenship in Western social and

political theory, we need to reckon, at least theoretically, with

the impact of global forces that challenge the authority of the

nation-state and civil solidarity. In such a world, what is the

analytic terrain within which the social sciences need to exam-

ine the question of rights? Do we need to expand this terrain,

to introduce new elements into the discourse?

In my examination of these questions, I use the notion of

"economic citizenship" as a strategic research site and nexus.

This notion is not part of the history and theorization of citi-

zenship as conventionally understood. But if the specific con-



ditions brought on by economic globalization have contributed

to yet another major transformation /evolution in the institu-

tion of citizenship—and I believe they have—then we must

consider the possibility that there exists a form of economic cit-

izenship that empowers and can demand accountability from

governments. The evidence supports this notion, but the so-

called economic citizenship it identifies does not belong to cit-

izens. It belongs to firms and markets—specifically, the global

financial markets—and it is located not in individuals, not in

citizens, but in mostly corporate global economic actors. The

fact of being global gives these actors power over individual

governments, and it is this particular instantiation of the notion

of economic citizenship that I address in the second chapter. I

use the concept as a kind of theoretical provocation, outside the

accepted lineage of the concept of citizenship.

In the third and final chapter, "Immigration Tests the New

Order," I look at the tension between denationalizing eco-

nomic space and renationalizing political discourse in most

developed countries. Immigration provides a crucial nexus in

this tension. It often becomes the main and easiest target when

the issue of renationalizing enters politics. But it also brings to

the fore the contradictory role of the state at this time. The

state itself has been transformed by its participation in the

implementation of laws and regulations necessary for eco-

nomic globalization and, as I discuss in chapter 3, by its partic-

ipation in the implementation of human rights. Under these
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conditions, what does it mean to say that the state is sovereign

in the control of its borders vis-a-vis people? Has not sover-

eignty itself been transformed? Can we continue to take it for

granted, as much of the literature on the state does over and

over again, that the state has exclusive authority over the entry

of non-nationals? Is the character of that exclusive authority

today the same as it was before the current phase of globaliza-

tion and the ascendance of human rights?

Where the effort toward forming transnational economic

spaces has gone the furthest and been most formalized, it has

become very clear that existing frameworks for immigration

policy are problematic. The coexistence of very different

regimes for the circulation of capital and people is not viable.

This is most evident in the legislative work necessary for the

formation of the European Union. Also apparent is the begin-

ning of a displacement of government functions onto supra-

governmental or quasi-governmental institutions and forms of

legitimacy. This displacement is evident in the need to create

special regimes for the circulation of service workers within

both the gatt and nafta as part of the further international-

ization of trade and investment in services. The regime gov-

erning the circulation of service workers has been separated

from any notion of migration, but it represents in fact a version

of temporary labor migration. It is a system for labor mobility

that in good part falls under the oversight of autonomous enti-

ties that are quite separate from the government. This dis-
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placement is also evident in the legitimation process. For exam-

ple, the judiciary in a number of highly developed countries

has made decisions invoking international covenants, notably

as to the rights of immigrants, refugees, and asylum seekers,

that have gone against votes in the legislature or public opin-

ion. The invocation of international covenants to make

national policy has resulted in cases where one sector of the

state is in disagreement with another. Besides signaling a de

facto transnationalizing of migration policy making, this also

indicates the need to deconstruct "the state" in its role in the

migration process. The state itself has been transformed by

this combination of developments.

The existence of two different regimes for the circulation of

capital and the circulation of immigrants, as well as two equally

different regimes for the protection of human rights and the

protection of state sovereignty, poses problems that cannot be

solved by the old rules of the game. It is in this sense that immi-

gration is a strategic site to inquire about the limits of the new

order: it feeds the renationalizing of politics and the notion of

the importance of sovereign control over borders, yet it is

embedded in a larger dynamic of trasnationalization of eco-

nomic spaces and human rights regimes.



LOSING CONTROL?





ONE

THE STATE AND THE NEW
GEOGRAPHY OF POWER

Economic globalization represents a major transformation in

the territorial organization of economic activity and politico-

economic power. How does it reconfigure the territorial

exclusivity of sovereign states, and what does this do to both

sovereignty and a system of rule based on sovereign states?

Has economic globalization over the last ten or fifteen years

contributed to a major institutional discontinuity in the his-

tory of the modern state, the modern interstate system, and,

particularly, the system of rule?

The term sovereignty has a long history, beginning with

Aristotle, running through Bodin and Hobbes and the American
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and French revolutions, and arriving today at yet another major

transformation. From being the sovereignty of the ruler, it

became the will of the people as contained in the nation-state,

that is, popular sovereignty. It was for a long time centered in a

concern with internal order, a notion that influenced interna-

tional law and politics for many centuries. Sovereignty often was

"an attribute of a powerful individual whose legitimacy over ter-

ritory . . . rested on a purportedly direct or delegated divine or

historic authority."
1 The international legal system did not nec-

essarily register these changes as they were happening. But by

the end of World War II the notion of sovereignty based on the

will of the people had become established as one of the condi-

tions of political legitimacy for a government. 2
Article i of the

un Charter established as one of the purposes of the un the

development of friendly relations among states "based on

respect for the principles of equal rights and self-determination

of peoples"; the Universal Declaration of Human Rights of

1948, Article 21 (3), provided that the will of the people shall be

the basis of authority of government . . . through elections
" 3

What is significant here is that this was now expressed in a fun-

damental international constitutive legal document. "In interna-

tional law, the sovereign had finally been dethroned." 4

The sovereignty of the modern state was constituted in

mutually exclusive territories and the concentration of sover-

eignty in nations. There are other systems of rule, particularly

those centered in supranational organizations and emergent
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private transnational legal regimes, and earlier forms of such

supranational powers reigned on occasion over single states, as

when the League of Nations gave itself the right of interven-

tion for the purpose of protecting minority rights. Systems of

rule need not be territorial, as in certain kinds of kinship-based

systems; they may not be territorially fixed, as in nomadic soci-

eties; or, while territorially fixed, they need not be exclusive.
5

In the main, however, rule in the modern world flows from the

absolute sovereignty of the state over its national territory.

Achieving exclusive territoriality was no easy task. It took

centuries of struggle, wars, treaties made and treaties broken,

to nationalize territories along mutually exclusive lines and

secure the distinctive concentration of power and system of

rule that is the sovereign state. Multiple systems of rule coex-

isted during the transition from the medieval system of rule

to the modern state: there were centralizing monarchies in

Western Europe, city-states in Italy, and city-leagues in

Germany. 6 Even when nation-states with exclusive territorial-

ity and sovereignty were beginning to emerge, other forms

might have become effective alternatives—for example, the

Italian city-states and the Hanseatic League in northern

Europe—and the formation of and claims by central states

were widely contested.
7 Even now, there continue to be other

forms of concentration of power and other systems of rule, for

instance, nonterritorial or nonexclusive systems such as the

Catholic Church and the so-called Arab nation.
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There have long been problems with the exclusive territori-

ality of the modern state. Inevitably, one thinks of Garrett

Mattingly's account of the right of embassy in medieval

Europe. After succeeding brilliantly at creating mutually exclu-

sive territories, states found there was no space left for the pro-

tected conduct of diplomacy; indeed, diplomats often felt

—

and indeed were—threatened, as well as pelted with vegetables.

Moreover, for activities not covered by specific immunities,

diplomats could be tried in the courts of the host state, just like

any other subject.
8 There were various intermediate forms

granting specific immunities. For example, the right of em-

bassy could often be granted without reference to a specific

sovereign, allowing subject cities to negotiate directly with one

another. This form of the right of embassy became increas-

ingly problematic when the right to embassy became a matter

of sovereign recognition. As Mattingly notes, having achieved

absolute sovereignty, the new states found they could only

communicate with each other "by tolerating within themselves

little islands of alien sovereignty."
9 The doctrine of extraterri-

toriality was thus the answer, and its consequences are still evi-

dent today, as when a diplomat parks anywhere in the city with

impunity, de jure.
10

In the long history of securing and legiti-

mating exclusive territoriality, particularly in this century, a

variety of extraterritorial regimes have accumulated. And then

there is, of course, Hugo Grotius's doctrine of mare liberum,

which remains with us today.
11
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It is not enough simply to posit, as is so often done, that eco-

nomic globalization has brought with it declining significance

for the national state. Today, the major dynamics at work in the

global economy carry the capacity to undo the particular form

of the intersection of sovereignty and territory embedded in

the modern state and the modern state system. But does this

mean that sovereignty or territoriality are less important fea-

tures in the international system?

Addressing these questions requires an examination of the

major aspects of economic globalization that contribute to what

I think of as a new geography of power. One much-noted fact

is that firms can now operate across borders with ease; indeed,

for many, this is what globalization is about. But I wish to exam-

ine three other components in the new geography of power.

The first of these components concerns the actual territories

where much globalization materializes in specific institutions

and processes. What kind of territoriality does this represent?

The second component concerns the ascendance of a new legal

regime for governing cross-border economic transactions, a

trend not sufficiently recognized in the social science literature.

A rather peculiar passion for legality (and lawyers) drives the

globalization of the corporate economy, and there has been a

massive amount of legal innovation around the growth of glob-

alization. The third component I wish to address is the growing

number of economic activities taking place in electronic space.

Electronic space overrides all existing territorial jurisdiction.
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Further, this growing visualization of economic activity, partic-

ularly in the leading information industries such as finance and

specialized corporate services, may be contributing to a crisis in

control that transcends the capacities of both the state and the

institutional apparatus of the economy. The speed made possi-

ble by the new technologies is creating orders of magnitude

—

in, for instance, the foreign currency markets—that escape the

governing capacities of private and government overseers.

Adding these three components of the new geography of

power to the global footlooseness of corporate capital reveals

aspects of the relation between global economy and national

state that the prevalent notion of a global-national duality does

not adequately or usefully capture. This duality is conceived as

a mutually exclusive set of terrains where the national econ-

omy or state loses what the global economy gains. Dualization

has fed the proposition that the national state must decline in a

globalized economy.

Territoriality in a Global Economy

To elaborate on these three components of the new geography

of power, I will begin with the question of the spaces of the

global economy. What is the strategic geography of globaliza-

tion or, more conceptually, the particular form of territoriality

that is taking shape in the global economy today?

My starting point is a set of practices and institutions: global

financial markets; the ascendance of Anglo-American law
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firms in international business transactions; the Uruguay

Round of the gatt and the formation of the World Trade

Organization (wto); the role of credit-rating agencies and

other such delightful entities in international capital markets;

the provisions in the gatt and nafta for the circulation of ser-

vice workers as part of the international trade and investment

in services; and immigration, particularly the cross-border cir-

culation of low-wage workers. In my earlier research I did not

think about these subjects in terms of governance and account-

ability; here, I seek to understand the spatial configuration and

legal /regulatory regimes that specify them.

An aspect of economic globalization that has received the

most attention from general and specialized commentators is

the geographic dispersal of firms' factories, offices, service

outlets, and markets. One of many versions of this is the global

assembly line in manufacturing, perhaps most famously drama-

tized by the infamous case of ibm's personal computer carrying

the label Made in the usa when more than 70 percent of its com-

ponent parts were manufactured overseas, typically in low-

wage countries.
12 Yet another version is the export-processing

zone—a special tariff and taxation regime that allows firms,

mostly from high-wage countries, to export semiprocessed

components for further processing in low-wage countries and

then to reimport them back to the country of origin without

tariffs on the value added through processing. There are now

hundreds of such zones; the best-known instance is the
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Northern Industrialization Program in Mexico, the so-called

maquiladoras. In Mexico, there are plants from many different

countries, including Japanese plants making auto parts and

electronic components shipped to Japanese plants in the United

States. Another common example is the offshoring of clerical

work. So-called clerical factories are growing rapidly in both

numbers and types of locations: they can now be found in

China even though workers do not necessarily know English.

The clerical work that is offshored involves largely routine data

entering and is, in many ways, an extension of the common

practice in the highly developed countries of locating back

offices in suburban areas or shipping clerical work to private

households. There are several other variations of this trend

toward worldwide geographic dispersal and internationaliza-

tion. Indeed, national governments have reason to know this

well: they are forever struggling to capture the elusive taxes of

corporations operating in more than one country.

From the perspective of the national state, specifically the

state in highly developed countries, offshoring creates a space

economy that goes beyond the regulatory umbrella of the state.

And in this regard, the significance of the state is in decline.

Here we can point only to the different ways in which global-

ization brings about this partial denationalizing in developing

and highly developed countries. In much of the developing

world, it has assumed the form of free trade zones and export

manufacturing zones where firms can locate production facili-
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ties without being subject to local taxes and various other reg-

ulations; such zones exist in many Latin American and Asian

countries. In these cases, an actual piece of land becomes dena-

tionalized; with financial operations, the process assumes a

more institutional and functional meaning.

Conceivably, the geographic dispersal of factories and

offices could have gone along with a dispersal in control and

profits, a democratizing, if you will, of the corporate structure.

Instead, it takes place as part of highly integrated corporate

structures with strong tendencies toward concentration in con-

trol and profit appropriation. Large corporations log many of

these operations as "overseas sales," and it is well known that a

very high share, about 40 percent, of international trade actu-

ally occurs intrafirm, and, according to some sources, the pro-

portion is even higher than that.
13

There are two major implications here for the question of

territoriality and sovereignty in the context of a global econ-

omy. First, when there is geographic dispersal of factories,

offices, and service outlets in an integrated corporate system,

particularly one with centralized top-level control, there is also

a growth in central functions. Put simply, the more globalized

firms become, the more their central functions grow: in impor-

tance, in complexity, and in number of transactions.
14 The

sometimes staggering figures involved in this worldwide dis-

persal demand extensive coordination and management at par-

ent headquarters. For instance, in the early 1990s U.S. firms had
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more than 18,000 affiliates overseas; less known is the fact that

German firms had even more, 19,000, up from 14,000 in the

early 1980s or that well over 50 percent of the workforces of

firms such as Ford Motors, gm, ibm, and Exxon are overseas.
15

A lot of this dispersal has been going on for a long time, and it

does not proceed under a single organizational form: behind

these general figures lie many types of establishments, hierar-

chies of control, and degrees of autonomy. 16

The second implication in terms of territoriality and sover-

eignty in a global economy is that these central functions are

disproportionately concentrated in the national territories of

the highly developed countries. This means that an interpreta-

tion of the impact of globalization as creating a space economy

that extends beyond the regulatory capacity of a single state is

only half the story. It is important to clarify here that central

functions involve not only top-level headquarters but also all

the top-level financial, legal, accounting, managerial, execu-

tive, and planning functions necessary to run a corporate orga-

nization operating in more than one and now often several

countries. These central functions partly take place at corporate

headquarters, but many have become so specialized and com-

plex that headquarters increasingly buy them from specialized

firms rather than producing them in-house. This has led to the

creation of what has been called the corporate services com-

plex, that is, the network of financial, legal, accounting, adver-

tising, and other corporate service firms that handle the diffi-
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culties of operating in more than one national legal system,

national accounting system, advertising culture, etc., and do so

under conditions of rapid innovations in all these fields.
17

As a rule, firms in more routinized lines of activity, with

predominantly regional or national markets, appear to be

increasingly free to move or install their headquarters outside

cities, while those in highly competitive and innovative lines of

activity and /or with a strong world market orientation appear

to benefit from being located at the heart of major international

business centers, no matter how high the costs. Both types of

firms need some kind of corporate services complex, and the

more specialized complexes are most likely to be in cities rather

than, say, suburban office parks. Thus the agglomerations of

firms carrying out central functions for the management and

coordination of global economic systems are disproportion-

ately concentrated in the highly developed countries, particu-

larly, though not exclusively, in the kinds of cities I call global

cities, such as New York, Paris, and Amsterdam. 18

Another instance today of this negotiation between a trans-

national process or dynamic and a national territory is that of the

global financial markets. The orders of magnitude in these mar-

kets have risen sharply, as illustrated by the estimated 75 trillion

U.S. dollars in turnover in the global capital market, a major

component of the global economy. These transactions are partly

dependent on telecommunications systems that make possible

the instantaneous transmission of money and information
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around the globe. Much attention has gone to the new technolo-

gies' capacity for instantaneous transmission. But equally

important is the extent to which the global financial markets are

located in particular cities in the highly developed countries. The

degrees of concentration are unexpectedly high. For instance,

international bank lending by countries increased from 1.9 tril-

lion dollars in 1980 to 6.2 trillion dollars in 1991; seven countries

accounted for 65 percent of this total in both 1980 and 1991.

What countries? Yes, the usual suspects: the United States, the

U.K., Japan, Switzerland, France, Germany, and Luxembourg. 19

Stock markets worldwide have become globally integrated.

Besides deregulation in the 1980s in all the major European and

North American markets, the late 1980s and early 1990s saw

the addition of such markets as Buenos Aires, Sao Paulo,

Bangkok, Taipei, etc. The integration of a growing number of

stock markets has contributed to raise the capital that can be

mobilized through them. Worldwide market value reached 13

trillion dollars in 1995. This globally integrated stock market,

which makes possible the circulation of publicly listed shares

around the globe in seconds, functions within a grid of very

material, physical, strategic places: that is, cities belonging to

national territories.

New Legal Regimes

The operation of worldwide networks of factories, offices, and

service outlets and the deregulation and global integration of
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stock markets have involved a variety of major and minor legal

innovations. Earlier, I discussed the struggle to nationalize ter-

ritory and form mutually exclusive sovereign territories, in

particular the question of the right of embassy, which evolved

into a form of extraterritoriality through which to resolve the

tension between exclusive territoriality and the need for trans-

actions among states. The impact of economic globalization on

national territory and state sovereignty could be yet another

form of such extraterritoriality, only on a much larger scale.

My discussion about territory in the global economy posits that

much that we describe as global, including some of the most

strategic functions necessary for globalization, is grounded in

national territories. Is this a form of extraterritoriality that

leaves the sovereignty of the state fundamentally unaltered?

Or is it a development of a different sort, one that affects the

sovereignty of the state and partially transforms the notions of

both territoriality and sovereignty.

To address these questions, it is necessary to examine the

particular forms of legal innovation that have been produced

and within which much of globalization is encased and further

to consider how they interact with the state or, more specifi-

cally, with the sovereignty of the state. These legal innovations

and changes are often characterized as "deregulation" and

taken as somewhat of a given (though not by legal scholars). In

much social science, deregulation is another name for the

declining significance of the state. But, it seems to me, these
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legal changes contain a more specific process, one that along

with the reconfiguration of space may signal a more funda-

mental transformation in the matter of sovereignty, pointing to

new contents and new locations for the particular systemic

property that we call sovereignty. As with the discussion of ter-

ritory in the global economy, my beginning point is a set of

practices and minor legal forms, microhistories, that can, how-

ever, accumulate into major trends or regimes—and I am

afraid are about to do so.

Firms operating transnationally need to ensure the func-

tions traditionally exercised by the state in the national realm

of the economy, such as guaranteeing property rights and

contracts.
20 Yet insofar as economic globalization extends

the economy—but not the sovereignty—of the nation-state

beyond its boundaries, this guarantee would appear to

be threatened.

In fact, globalization has been accompanied by the creation

of new legal regimes and practices and the expansion and ren-

ovation of some older forms that bypass national legal systems.

Globalization and governmental deregulation have not meant

the absence of regulatory regimes and institutions for the gov-

ernance of international economic relations. Among the most

important in the private sector today are international com-

mercial arbitration and the variety of institutions that fulfill the

rating and advisory functions that have become essential for the

operation of the global economy.
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Over the past twenty years, international commercial arbi-

tration has been transformed and institutionalized as the lead-

ing contractual method for the resolution of transnational com-

mercial disputes.
21 Again, a few figures tell a quick and dirty

story. There has been an enormous growth in arbitration cen-

ters. Excluding those concerned with maritime and commodity

disputes—an older tradition—there were 120 centers by 1991,

with another 7 established by 1993; among the more recent are

those of Bahrain, Singapore, Sydney, and Vietnam. There were

about a thousand arbitrators by 1990, a number that had dou-

bled by 1992.
22 In a major study on international commercial

arbitration, Yves Dezalay and Bryant Garth find that it is a

delocalized and decentralized market for the administration of

international commercial disputes, connected by more or less

powerful institutions and individuals who are both competitive

and complementary. 23
It is in this regard a far from unitary sys-

tem of justice, perhaps organized, as Dezalay and Garth put it,

around one great lex mercatoria, which might have been envi-

sioned by some of the pioneering idealists of law.
24

Another private regulatory system is represented by the

debt security or bond-rating agencies that have come to play an

increasingly important role in the global economy. Two agen-

cies dominate the market in ratings, with listings of 3 trillion

U.S. dollars each: Moody's Investors Service, usually referred

to as Moody's, and Standard and Poor's Ratings Group, usually

referred to as Standard and Poor. 25 Ten years ago Moody's and
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by 1993 they each had about a hundred in Europe, Japan, and

Australia. In his study of credit-rating processes, Sinclair

found that they have leverage because of their distinct gate-

keeping functions for investment funds sought by corporations

and governments. 26
In this regard they can be seen as a signifi-

cant force in the operation and expansion of the global econ-

omy. 27 And as with business law, the U.S. agencies have

expanded their influence overseas; to some extent, their grow-

ing clout can be seen as both a function and a promoter of U.S.

financial orthodoxy, particularly its short-term perspective.

AMERICANIZATION

Transnational institutions and regimes raise questions about

the relation between state sovereignty and the governance of

global economic processes. International commercial arbitra-

tion is basically a private justice system, and credit-rating agen-

cies are private gate-keeping systems. With other institutions,

they have emerged as important governance mechanisms

whose authority is not centered in the state. The current relo-

cation of authority has transformed the capacities of govern-

ments and can be thought of as an instance of Rosenau's "gov-

ernance without government." 28 This is a subject I will explore

in greater detail in the next chapter. It has also spurred the for-

mation of transnational legal regimes, which have penetrated

into national fields hitherto closed.
29

In their turn, national
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legal fields are becoming more internationalized in some of the

major developed economies. Some of the old divisions

between the national and the global are becoming weaker and,

to some extent, have been neutralized. The new transnational

regimes could, in principle, have assumed various forms and

contents; but, in fact, they are assuming a specific form, one

wherein the states of the highly developed countries play a

strategic geopolitical role. The hegemony of neoliberal con-

cepts of economic relations, with its strong emphasis on mar-

kets, deregulation, and free international trade, influenced pol-

icy in the USA and the U.K. in the 1980s and now increasingly

does so in continental Europe as well. This has contributed to

the formation of transnational legal regimes that are centered

in Western economic concepts. 30

Dezalay and Garth note that the "international" is itself

constituted largely from a competition among national ap-

proaches. There is no global law. Martin Shapiro, too, notes

that there is not much of a regime of international law, either

through the establishment of a single global lawgiver and

enforcer or through a nation-state consensus. He also posits

that if there were, it would be an international rather than a

global law; in fact, it is not even certain that the concept of law

itself has become universal, that is, that human relations

everywhere in the world will be governed by some, though

perhaps not the same, law. The globalization of law refers to

a very limited, specialized set of legal phenomena, and
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Shapiro argues that it will almost always refer to North

America and Europe and only sometimes to Japan and some

other Asian countries.
31

The international thus emerges as a site for regulatory com-

petition among essentially national approaches, whatever the

issue: environmental protection, constitutionalism, human

rights.
32 From this perspective "international" or "trans-

national" has become in the most recent period a form of

Americanization, though the process has hardly been smooth.

Contestation crops up everywhere, some of it highly visible

and formalized, some of it not. In some countries, especially in

Europe, there is resistance to what is perceived as the

Americanization of the global capital market's standards for

the regulation of financial systems and standards for reporting

financial information. Sinclair notes that the internationaliza-

tion of ratings by the two leading U.S. agencies could be seen

as another step toward global financial integration or as fulfill-

ing an American agenda. Resentment against U.S. agencies is

clearly on the rise in Europe, as became evident when Credit

Suisse was downgraded in 1991 and, in early 1992, the Swiss

Bank Corporation met the same fate. Conflict is also evident in

the difficulty with which foreign agencies gain sec standing as

Nationally Recognized Statistical Rating Organizations in the

usa. The Financial Times—to mention one example—has

reported on private discussions in London, Paris, and Frank-
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furt concerning the possibility of setting up a Europe-wide

agency to compete with the major U.S.-based agencies.
33

The most widely recognized instance of Americanization is

seen, of course, in the profound influence U.S. popular culture

exerts on global culture.
34

But, though less widely recognized

and more difficult to specify, it has also become very clear in the

legal forms ascendant in international business transactions.
35

Through the imf and the International Bank for Reconstruc-

tion and Development (ibrd) as well as the gatt, the U.S.

vision has spread to—some would say been imposed on—the

developing world. 36

The competition among national legal systems or ap-

proaches is particularly evident in business law, where the

Anglo-American model of the business enterprise and compe-

tition is beginning to replace the Continental model of legal

artisans and corporatist control over the profession.
37 More

generally, U.S. dominance in the global economy over the last

few decades has meant that the globalization of law through

private corporate lawmaking has assumed the form of the

Americanization of commercial law.
38 Certain U.S. legal prac-

tices are being diffused throughout the world—for instance,

the legal device of franchising. Shapiro notes that this may not

stem only from U.S. dominance but also from common law's

receptivity to contract and other commercial law innovations.

For example, it is widely believed in Europe that EC legal busi-
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ness goes to London because lawyers there are better at legal

innovations to facilitate new and evolving transnational busi-

ness relations. "For whatever reasons, it is now possible to

argue that American business law has become a kind of global

jus commune incorporated explicitly or implicitly into transna-

tional contracts and beginning to be incorporated into the case

law and even the statutes of many other nations."
39

All the reasons for this Americanization are somewhat

interrelated: the rationalization of arbitration know-how, the

ascendance of large Anglo-American transnational legal ser-

vices firms, and the emergence of a new specialty in conflict

resolution.
40 The large Anglo-American law firms that domi-

nate the international market of business law include arbitra-

tion as one of the array of services they offer. Specialists in

conflict are practitioners formed from the two great groups

that have dominated legal practice in the United States: corpo-

rate lawyers, known for their competence as negotiators in the

creation of contracts, and trial lawyers, whose talent lies in

jury trials. The growing importance in the 1980s of such trans-

actions as mergers and acquisitions, as well as antitrust and

other litigation, contributed to a new specialization: knowing

how to combine judicial attacks and behind-the-scenes negoti-

ations to reach the optimum outcome for the client. Dezalay

and Garth note that under these conditions judicial recourse

becomes a weapon in a struggle that will almost certainly end
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before trial. Notwithstanding its deep roots in the Continental

tradition, especially the French and Swiss traditions, this sys-

tem of private justice is becoming increasingly Americanized.

The Virtuali^ation of Economic Activity

The third component in the new geography of power is the

growing importance of electronic space. There is much to be

said on this issue. Here, I can isolate one particular matter: the

distinctive challenge that the visualization of a growing num-

ber of economic activities presents not only to the existing state

regulatory apparatus but also to private-sector institutions

increasingly dependent on the new technologies. Taken to its

extreme, this may signal a control crisis in the making, one for

which we lack an analytical vocabulary.

The questions of control here have to do not with the exten-

sion of the economy beyond the territory of the state but with

digitalization—that is, electronic markets—and orders of

magnitude such as those that can be achieved in the financial

markets, thanks to the transaction speeds made possible by the

new technologies. The best example is probably the foreign

currency market, which operates largely in electronic space and

has achieved volumes—a trillion dollars a day—that leave the

central banks incapable of exercising the influence on exchange

rates they are expected to wield (though may, in fact, not

always have had). The growing virtualization of economic
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activities raises questions of control that also go beyond the

notions of non-state-centered systems of coordination preva-

lent in the literature on governance.

The State Reconfigured

In many ways, the state is involved in this emerging transna-

tional governance system. But it is a state that has itself under-

gone transformation and participated in legitimating a new

doctrine about its role in the economy. Central to this new doc-

trine is a growing consensus among states to further the growth

and strength of the global economy. This combination of ele-

ments is illustrated by some of the aspects of the December

1994 crisis in Mexico.

Mexico's crisis was defined rather generally in international

political and business circles, as well as in much of the press, as

the result of the global financial markets' loss of confidence in

the Mexican economy and the government's leadership of it.

The U.S. government defined the crisis as a global economic

security issue with direct impact on the U.S. economy and

pushed hard to get the U.S. legislature and the governments of

other highly developed countries to come to Mexico's aid. It

opted for a financial "solution," an aid package that would

allow the Mexican government to pay its obligations to foreign

investors and thereby restore foreign (and national) investors'

confidence in the Mexican economy. This financial response

was but one of several potential choices. For instance, there
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could conceivably have been an emphasis on promoting manu-

facturing growth and protecting small businesses and home-

owners from the bankruptcies faced by many in Mexico. And

the U.S. government could also have exhorted the Mexican

government to give up on restoring confidence in the global

financial market and focus instead on the production of real

value added in the Mexican economy. To complicate matters

further, this crisis, which was largely presented as a global eco-

nomic security issue, was handled not by the secretary of

state—as it would have been twenty years ago—but by the sec-

retary of the treasury, Robert Rubin, someone who had been

the so-called dean of Wall Street. There are two rather impor-

tant novel elements here: first, that Treasury should handle this

international crisis, and, second, that the secretary of that

agency was a former top partner at Goldman, Sachs & Co. on

Wall Street, one of the leading global financial firms. My aim

here is not to point to even the slightest potential for corruption

but rather to raise the question of what is desirable economi-

cally, and how we define problems and their best solutions.

The shift in responsibility from the State Department to

Treasury signals the extent to which the state itself has been

transformed by its participation in the implementation of glob-

alization and by the pressures of globalization. Many govern-

ments now see their responsibilities as going beyond traditional

foreign policy and extending to world trade, the global envi-

ronment, and global economic stability.
41 This participation of
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the state in the international arena is an extremely multifaceted

and complex matter, and one in which some states participate

much more than others. In some cases, it can be seen as benev-

olent—for example, in certain matters concerning the global

environment—and in others less so—as when the govern-

ments of the highly developed countries, particularly the

United States, push for worldwide market reform and privati-

zation in developing countries.

I confine the analysis here to the economic arena, where the

international role of the state has been read in rather diverse,

though not necessarily mutually exclusive, ways. For instance,

according to some, much of this new role of states in the global

economy is dominated by the furthering of a broad neoliberal

conception, to the point where it represents a constitutionaliz-

ing of this project.
42 Others emphasize that effective interna-

tional participation by national governments can contribute to

the strengthening of the rule of law at the global level.
43

Yet others see the participation of the state in international

systems as contributing to the loss of sovereignty. One can see

this in recent debates over the World Trade Organization,

fueled by concerns that it imposes restrictions on the political

autonomy of the national state by placing the principle of free

trade above all other considerations. For example, some fear

that it will be used to enforce the gatt trade regulations to the

point of overturning federal, state, and local laws. This is then

seen as jeopardizing a nation's right to enact its own consumer,
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labor, and environmental laws. It is worth noting here that

many in the United States who supported the gatt did not like

the role of the wto because they did not like the idea of bind-

ing the nation to an international dispute-resolution tribunal

not fully controlled by the United States.

An important question running through these different

interpretations is whether the new transnational regimes and

institutions are creating systems that strengthen the claims of

certain actors (corporations, the large multinational legal

firms) and correspondingly weaken the positions of states and

smaller players. John Ruggie has pointed out that "global mar-

kets and transnationalized corporate structures . . . are not in the

business of replacing states," yet they can have the potential for

producing fundamental changes in the system of states.
44

What matters here is that global capital has made claims on

national states, which have responded through the production

of new forms of legality. The new geography of global eco-

nomic processes, the strategic territories for economic global-

ization, have to be defined in terms of both the practices of cor-

porate actors, including the requisite infrastructure, and the

work of the state in producing or legitimating new legal

regimes. Views that characterize the national state as simply

losing significance fail to capture this very important fact and

reduce what is happening to a function of the global-national

duality: what one wins, the other loses. By contrast, I view

deregulation not simply as a loss of control by the state but as a
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crucial mechanism for handling the juxtaposition of the inter-

state consensus to pursue globalization and the fact that

national legal systems remain as the major, or crucial, instanti-

ation through which guarantees of contract and property rights

are enforced.

There are two distinct issues here. One is the formation of

new legal regimes that negotiate between national sovereignty

and the transnational practices of corporate economic actors.

The second is the particular content of these new regimes, one

that strengthens the advantages of certain types of economic

actors and weakens those of others. Concerning governance,

these two aspects translate into two different agendas. One is

centered on the effort to create viable systems of coordination

and order among the powerful economic actors now operating

globally (to ensure, one could say, that the big boys at the top

don't kill each other). International commercial arbitration and

credit-rating agencies can be seen as contributing to this type of

order. The second is focused less on how to create order at the

top than on equity and distributive questions in the context of a

globally integrated economic system with immense inequalities

in the profit-making capacities of firms and the earnings capac-

ities of households.

This second, equity-oriented agenda is further constrained

by some of the order-creating governance issues arising from a

global economic system increasingly dominated by finance.

For now, I want to raise two larger questions of principle and
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politics: What actors gain legitimacy to govern the global

economy and take over rules and authorities previously con-

trolled by the national state? Do the new systems for gover-

nance that are emerging and the confinement of the role of

national states in the global economy to promoting deregula-

tion, markets, and privatization indicate a decline of interna-

tional public law? 45

I see an important parallel here. Certain components of the

state 's authority to protect rights are being displaced onto so-

called universal human rights codes, a subject I develop in

chapter 3. While the national state was and remains in many

ways the guarantor of the social, political, and civil rights of a

nation's people, from the 1970s on we see a significant trans-

formation in this area. Human rights codes have become a

somewhat autonomous source of authority that can delegit-

imize a state's particular actions if it violates such codes. Thus

both the global capital market and human rights codes can

extract accountability from the state, but they do so with very

different agendas. Both have gained a kind of legitimacy.

It is clear that defining the nation-state and the global economy

as mutually exclusive operations is, in my analysis, highly

problematic. The strategic spaces where many global processes

take place are often national; the mechanisms through which

the new legal forms necessary for globalization are imple-

mented are often part of state institutions; the infrastructure
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that makes possible the hypermobility of financial capital at the

global scale is situated in various national territories. The con-

dition of the nation-state, in my view, cannot be reduced to one

of declining significance. The shrinking capacity of the state to

regulate many of its industries cannot be explained simply by

the fact that firms now operate in a global rather than in a

national economy. The state itself has been a key agent in the

implementation of global processes, and it has emerged quite

altered by this participation. The form and content of partici-

pation varies between highly developed and developing coun-

tries and within each of these groupings.

Sovereignty and territory, then, remain key features of the

international system. But they have been reconstituted and

partly displaced onto other institutional arenas outside the state

and outside the framework of nationalized territory. I argue

that sovereignty has been decentered and territory partly dena-

tionalized. From a longer historical perspective, this would

represent a transformation in the articulation of sovereignty

and territory as they have marked the formation of the modern

state and interstate system. And it would entail a need to

expand the analytic terrain within which the social sciences

examine some of these processes, that is to say, the explicit or

implicit tendency to use the nation-state as the container of

social, political, and economic processes.

The denationalization of territory occurs through both cor-

porate practices and the as yet fragmentary ascendant new legal
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regime. This process does not unfold within the geographic

conception of territory shared by the generals who fought the

wars for nationalizing territory in earlier centuries. It is instead

a denationalizing of specific institutional arenas. (Manhattan is

the equivalent of a free trade zone when it comes to finance, but

it is not Manhattan the geographic entity, with all its layers of

activity, functions, and regulations that is a free trade zone; it is

a highly specialized functional or institutional realm that has

become denationalized.)

Sovereignty remains a feature of the system, but it is now

located in a multiplicity of institutional arenas: the new emer-

gent transnational private legal regimes, new supranational

organizations (such as the wto and the institutions of the

European Union), and the various international human rights

codes. All these institutions constrain the autonomy of national

states; states operating under the rule of law are caught in a

web of obligations they cannot disregard easily (though they

clearly can to some extent, as is illustrated by the United States'

unpaid duties to the United Nations: if this were a personal

credit card debt, you or I would be in jail).

What I see is the beginning of an unbundling of sovereignty

as we have known it for many centuries—but not always.

Scholars examining changes in mentalities or social episte-

mologies have remarked that significant, epochal change fre-

quently could not be grasped by contemporaries: the vocabu-

laries, categories, master images available to them were unable
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to capture fundamental change. Suffering from the same limi-

tations, all we see is the collapse of sovereignty as we know it.

But it seems to me that rather than sovereignty eroding as a

consequence of globalization and supranational organizations,

it is being transformed. There is plenty of it around, but the

sites for its concentration have changed over the last two

decades—and economic globalization has certainly been a key

factor in all this. Over the last ten or fifteen years, that process

has reconfigured the intersection of territoriality and sover-

eignty as it had been constituted over the last century, after

struggles lasting many more. This reconfiguration is partial,

selective, and above all strategic. Some of its repercussions for

distributive justice and equity are profoundly disturbing. And

even in the domain of immigration policy, where the state is

still considered as absolutely sovereign, the new web of obli-

gations and rights that states need to take into account under

the rule of law in the making of policy has caused conditions to

change. I discuss these issues in the following chapters.
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ON ECONOMIC CITIZENSHIP

In addressing the question of how economic globalization has

affected the exclusive territoriality and sovereignty that have

marked the modern state, I argued that economic globalization

has contributed to a denationalizing of national territory,

though in a highly specialized and functional manner that befits

the tenor of our era. I also argued that sovereignty, until now

largely concentrated in the national state, had become some-

what decentered; there are other locations for the particular

form of power and legitimacy we call sovereignty: now it is

also located in supranational organizations such as the Euro-

pean Economic Union, the new emergent transnational legal
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regime, and international covenants proclaiming the universal-

ity of human rights. All of these constrain the autonomy of any

state operating under the rule of law, and they do so in many

distinct and divergent ways. The processes of economic glob-

alization have played a critical role in these developments.

Now I want to address the institution of citizenship and

examine the impact of a global economy on the continuity and

formation of rights associated with citizenship, particularly

those that grant the power to extract accountability from gov-

ernments. Together with sovereignty and exclusive territorial-

ity, citizenship marks the specificity of the modern state.

There are different views and analyses of the history of

citizenship. For some (by far the majority) the origins of the

institution go back to an earlier period; there were forms

of citizenship in early Greece and medieval Europe, for

instance. But other historians and theorists posit—quite con-

troversially—that it is an essentially modern concept: con-

temporary ideas of citizenship and democracy are products of

the French Revolution and its aftermath. 1 They base their

analysis on the assumption that the evolution of citizenship

participation is founded on a number of structural and cul-

tural preconditions: a city culture, secularization, the decline

of particularistic values, the emergence of the idea of a pub-

lic realm, the erosion of particularistic commitments, and the

administrative framework of the nation-state. It can also be

argued that the idea of citizenship is not only modern but
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Western. Max Weber pointed out that it is difficult to dissoci-

ate the evolution of citizenship from the development of

urban civil society; citizens were privileged members of the

city-states that sprang up with the growth of European trade.

But whether the concept applies in Muslim or Southeast Asian

societies, for example, is a complex question.
2 In other words,

having developed out of a particular conjuncture of cultural

and structural conditions that may be peculiar to the West, cit-

izenship may not be a universal concept. The universalizing

of the institution, then, presupposes the possibility of man-

dating it from above. 3 Many non-Western nations have adopt-

ed it in their constitutions, and citizenship and civil society

have become widely used in the political cultures of Asia,

Africa, and Latin America.

Two logics frame my discussion here. One is that as an

institution crucial to governing and accountability in national

states, citizenship may also play a role in governing the global

economy It does so not simply to create order at the top but

also to ensure some sort of accountability through the elec-

toral and judicial process, this being one of the functions of

citizenship in the national state. What forms this accountabil-

ity might take and to what constituencies it would respond are

not clear at all.

The second logic framing the analysis in this chapter is that

the history of modern citizenship shows the importance of

underlying conditions in shaping it.
4 Insofar as the global econ-
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omy has created new conditions, it may spur another phase in

the evolution of the institution of citizenship.
5

The institution and construct of citizenship are being destabi-

lized. First, a critical rereading of the generally accepted history

of citizenship represents an alternative to the modernization

assumptions underlying much analysis of citizenship, that is, the

notion that as countries develop and the public sphere expands

as a consequence of industrialization, modern Western-style

citizenship is an inevitable outcome. Critics of this theory argue

that industrialization and the rise of capitalism do not inevitably

lead to the universalism and public orientation necessary for cit-

izenship. There can be economic growth and increases in pro-

ductivity, and there can be capitalism, without the particular

form of modern citizenship evident especially in Europe and

North America. For example, Japan and the newly industrial-

ized countries of Asia—Singapore, Taiwan, South Korea

—

today still have strong family- and clan-based organizational

forms in the economy. The nations of Islam had cities and a

strong urban tradition, yet loyalties pushed in directions other

than Western-style citizenship.

According to some, then, the constituent components of

modern citizenship stand in no clear causal relation to the rad-

ically extended public sphere of industrial society. This public

sphere may well be infused by such noncitizenship-like features

as means-ends rational calculations of advantage, an exclusive
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dedication to economic activity, and the dominance of political

elites.
6
(In such descriptions of the public, I recognize key

aspects of the United States today.) They suggest that at least

some of the scholarship on citizenship has in mind a highly spe-

cific construct that may no longer exist, given changes in con-

temporary conditions. The changes are such that it is question-

able whether the institution, as conventionally defined, still

corresponds to the earlier specification. This critique of mod-

ernization models also suggests that mandating Western-type

citizenship from above will be difficult, because citizenship is at

least partly culturally grounded.

This leads me to a second destabilizing force: Once we accept

the cultural and historical specificity of concepts of civil society

and citizenship in Western social and political theory, we need to

reckon, at least theoretically, with the impact of global forces that

challenge the authority of the nation-state. Thus immigrant

mobility within the territory of the EC has once again brought to

the fore the question of citizenship in Europe itself, the birth-

place of the institution.
7
In other parts of the world, too, there

are enormous problems of state membership for aboriginal com-

munities, stateless people, and refugees. These changes have

important implications for human rights in relation to citizen-

ship.
8 As politics becomes more global, human rights will assume

an expanded role in its normative regulation. What will change

in that relationship?
9
Will citizenship rights be partly replaced by

human rights? What institutions will enforce human rights?
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The social changes in the role of the nation-state, the glob-

alization of political issues, and the relationship between dom-

inant and subordinate groups also have major implications for

questions of membership and personal identity.
10

Is citizenship

as conventionally instituted a useful concept for exploring the

problems of belonging in the modern world? In a world where

globalization may challenge the sovereignty of the nation-

state and civil solidarity, what is the analytic terrain within

which the social sciences need to examine the question of

rights? Do we need to expand this terrain, to introduce new

elements in the discourse?

To address these questions, I use the construct of economic

citizenship to deconstruct the very notion of "citizenship," a

contested construct today and, to some extent, a contested

institution.
11 Economic citizenship is a strategic research site

and nexus in my examination of the impact of economic

globalization, a construct that destabilizes the cumulative lin-

earity built into many histories of the institution of citizenship.

Have the specific conditions brought on by economic global-

ization, especially in highly developed countries, contributed to

yet another major transformation in the institution of citizen-

ship? My answer is yes. But with a twist—and not a pretty one.

As mentioned, the history of citizenship shows the develop-

ment of different types of citizenship rights over time. In T. H.

Marshall's formulation, they are civil, political, and, most

recently, social rights corresponding to the formation of the
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welfare state.
12

I do not want to focus on the details of this his-

tory but rather seize on its implications in order to address the

question of economic globalization and its impact on the insti-

nition of citizenship today. Historicizing the institution means

not stopping at the latest bundle of rights that came with the

welfare state. It means recognizing the possible erosion of

some of the preconditions of citizenship. Today's welfare state

crises, growing unemployment, and growing earnings inequal-

ity in all the highly developed countries can certainly be read as

signaling a change in the entitlements of citizens. To what

extent the changes are connected to economic globalization

varies from country to country and is difficult to establish with

precision. But overall there is a growing consensus that the race

to the bottom in the highly developed countries and the world

at large is a function of global competition and that disinvest-

ment or insufficient investment in industries that offer middle-

income jobs is also partly a function of hypermobile capital in

search of the most profitable short-term opportunities around

the globe. Securitization and the ascendance of finance gener-

ally have further stimulated the global circulation of capital and

the search for investment opportunities worldwide rather than

long-term economic and social development. These invest-

ment decisions do not favor the growth of a large middle class.

One of the most disturbing trends today is the vast expansion

in the numbers of unemployed and never-employed people in

all the highly developed countries. And masses of poor in the
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developing countries lack access to the means for survival.

Thus, while no precise measure is available, a growing body of

evidence signals that economic globalization has hit at some of

the major conditions that have hitherto supported the evolution

of citizenship and particularly the formation of social rights.

An emerging body of scholarship and political analysis

posits that rights to economic well-being, to economic survival,

should be added to the social rights that came with the welfare

state.
13 Some of these studies place this claim at the heart of

democratic theory, arguing that employment and economic

well-being are essential conditions for democratic politics. I

agree with this. But my question here does not concern the

claim to economic citizenship and its legitimacy. Instead, I ask,

is there currently an aggregation of economic rights that con-

stitutes a form of economic citizenship, in that it empowers and

can demand accountability from government?

My reading of the evidence is, yes, there is. But this eco-

nomic citizenship does not belong to citizens. It belongs to firms

and markets, particularly the global financial markets, and it is

located not in individuals, not in citizens, but in global economic

actors. The fact of being global gives these actors power over

individual governments. This is all deeply bound up with fun-

damental changes brought about by economic globalization.

To examine this particular instantiation of the notion of

economic citizenship, as I did in my examination of territorial-

ity and sovereignty in the previous chapter, I begin by outlin-
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ing a set of practices, specifically the practices that firms and

markets can engage in that amount to a bundle of "rights,"

some of them formally specified rights and others de facto per-

missions that flow from them. Multinationals and the global

financial markets are the most powerful actors here.

The global financial markets, in particular, represent one of

the most astounding aggregations of new rights and legitimacy

that we have seen over the last two decades. Like the new

covenants on human rights, they have taken on more of the

powers historically associated with the nation-state than any

other institution over the last decades. These two new contes-

tants in the redistribution of legitimacy are enormously differ-

ent from each other and have utterly different constituencies.

Here I confine myself to the global financial markets; the final

chapter focuses in part on human rights and the challenges

posed by immigration to states under the rule of law.

The Global Capital Market

The formation of a global capital market represents a concen-

tration of power capable of influencing national government

economic policy and, by extension, other policies as well.

These markets now exercise the accountability functions asso-

ciated with citizenship: they can vote governments' economic

policies down or in; they can force governments to take certain

measures and not others. Investors vote with their feet, moving

quickly in and out of countries, often with massive amounts of
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money. While the power of these markets is quite different

from that of the political electorate, they have emerged as a sort

of global, cross-border economic electorate, where the right to

vote is predicated on the possibility of registering capital. Here

I want to examine how they fulfill these functions and what the

implications are for national economies.

The deregulation of domestic financial markets, the liberal-

ization of international capital flows, computer networks and

telecommunications have all contributed to an explosive growth

in financial markets. Since 1980 the total value of financial assets

has increased two and a half times faster than the aggregate gdp

of all the rich industrial economies. And the volume of trading

in currencies, bonds, and equities has increased about five times

faster. The global capital market makes it possible for money to

flow anywhere regardless of national origin and boundaries,

although some countries (such as Iraq) are not integrated.

The foreign exchange market was the first to globalize, in

the mid-1970s. Today it is the biggest and in many ways the

only truly global market. It has gone from a daily turnover rate

of about 15 billion U.S. dollars in the 1970s, to 60 billion in the

early 1980s, and an estimated 1.3 trillion in 1995. In contrast, the

total foreign currency reserves of the rich industrial countries

amounted to only 640 billion in the early 1990s. Foreign

exchange transactions were ten times larger than world trade in

1983; only ten years later, in 1992, they were sixty times larger.

And world trade was no slouch.
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When the bond market became integrated in the 1980s, there

was an explosion in cross-border bond trading. For example,

total international purchases and sales of U.S. Treasury

bonds—U.S. government debt—rose from 30 billion dollars in

the early 1980s to 500 billion in the early 1990s. Equity markets

have been much slower to go global, a fact partly explained by

international differences in accounting practices and restric-

tions on foreign holdings of equities by pension funds.

Though there is no comprehensive measure of cross-border

capital flows (including cross-border currency flows), the total

of various separate markets approximates 75 trillion dollars.

Can it grow bigger? Yes, it can. According to some estimates,

this is only the midpoint of a fifty-year process that will culmi-

nate in the full integration of these markets. Financial markets

are expected to expand even further in relation to the size of the

real economy. It is estimated that the total stock of financial

assets traded in the global capital markets increased from 5 tril-

lion dollars in 1980 to 35 trillion in 1992—twice the gdp of

oecd countries, at the time the twenty-three richest industrial

countries in the world. The forecast is that by the year 2000 this

value will rise to 83 trillion dollars, three times the aggregate

oecd's gdp. 14 Much more integration and power may lie ahead

for capital markets, 15 though even now an immense amount of

capital can be moved across borders at short notice.

Yet a global capital market could conceivably be nothing

more than a vast pool of money for investors to play with; the



power to discipline governments' economic policy making is

not inherent to it. How does the massive growth of financial

flows and assets and the emergence of an integrated global cap-

ital market affect states in their economic policy making? To

address this question, it helps to examine how this current

phase of the global capital market compares with an earlier

phase, when international financial markets operated under the

gold standard from the late 1800s to World War I.
16

In many ways the international financial market from the

late 1800s to World War I was as massive as today's. This is cer-

tainly the case in terms of both its volume as a share of national

economies at the time and the relative size of international

flows. Capital flows dominated national economies. Monetary

growth was tied to international flows of gold, leaving govern-

ments with little room for autonomy. And Keynes was railing

against speculators in the financial markets just the way many

of us do today. He pointed to the same type of inversion that

many see happening now: that financial markets, rather than

investments in production, drive economies. For Keynes, when

finance dominates, "the development of the country becomes

a by-product of the activities of a casino."
17

The international capital market in that earlier period was

large and dynamic, highly internationalized, and backed by a

healthy dose of Pax Britannica to keep order—of a certain

kind. The extent of the internationalization can be seen in the

fact that in 1920, for example, Moody's rated bonds issued by
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about fifty governments to raise money in the U.S. capital mar-

kets. The Depression brought on a radical decline in this inter-

nationalization, and it was only very recently that Moody's

once again rated the bonds of as many governments. Indeed,

not until the 1980s did the international financial markets

reemerge as a major factor, and as late as 1985 only fifteen for-

eign governments were borrowing in the U.S. capital markets.
18

There are important differences between today's global cap-

ital market and the period of the gold standard before the First

World War. The new information technologies have brought

instantaneous transmission, interconnectivity, and speed to the

financial markets. Gross volumes have increased enormously

even when relative flows between countries are not relatively

higher. The speed of transactions has brought its own conse-

quences: trading in currencies and securities is instant, thanks

to vast computer networks. And the high degree of intercon-

nectivity in combination with instantaneous transmission sig-

nals the potential for exponential growth.

In addition, market power is now increasingly concentrated

in institutions such as pension funds and insurance companies.

Institutional investors now manage almost two-fifths of U.S.

households' financial assets, up from one-fifth in 1980. U.S.

institutional investors' assets rose from 59 percent of gdp in

1980 to 126 percent in 1993.

A third major difference is the explosion in financial innova-

tions that increase the supply of financial instruments tradable
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on the open market. Though it is just beginning in most of

Europe, securitization is well advanced in the United States. For

instance, by 1994 the total value of derivatives—one type of

innovation—sold over the counter or traded in exchanges had

risen to more than 30 trillion dollars worldwide. This prolifera-

tion has furthered the linking of national markets by making it

easier to exploit price differences between different financial

instruments. (I should note that while currency and interest-rates

derivatives did not exist until the early 1980s, derivatives on com-

modities—so-called futures—have been around in some version

for much longer. Amsterdam's stock exchange in the seventeenth

century—when it was the financial capital of the world—was

based almost entirely on trading in commodity futures.)

The Global Capital Market and the State

Does the concentration of capital in unregulated markets affect

national economies and government policies? Does it alter

the functioning of democratic governments? Does it reshape

the accountability relation between governments and their peo-

ple that operates through electoral politics? Yes, it does. What

are the mechanisms through which the global capital market

actually exercises its disciplining function on national govern-

ments and pressures them to become accountable to the logic of

these markets?

Governments used to have a whole array of policies to gov-

ern their national economies: policies on taxes, public spend-
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ing, interest rates, credit controls, exchange rates, capital con-

trols, and income. 19 The global financial markets have affected

all of these, some of them sharply. Before deregulation, gov-

ernments could (to some extent) directly control the amount of

bank lending through credit controls and impose ceilings on

interest rates, which made monetary policy more effective than

it is today. For instance, to cite a well-known case in the United

States, Regulation Q imposed interest-rate ceilings and thereby

protected the holdings of savings-and-loan associations by

preventing their flight to higher-interest-bearing alternatives.

In 1985 Regulation Q was lifted. The absence of interest-rate

ceilings meant that money left the savings-and-loan associa-

tions in hordes, creating a massive slump in mortgages and

housing construction.
20

With deregulation of interest rates in more and more highly

developed countries, central banks can now only rely on changes

in interest rate levels to influence the level of demand in the

economy. They can no longer use interest rate ceilings. But the

impact of interest rates on the economy has, in turn, been

blunted by the invention and widespread use of derivatives.

Derivatives (futures, swaps, options) were invented pre-

cisely to diminish the impact of interest rate changes; they

thereby reduce governments' abilities to use interest rate policy

to influence the economy. Indeed, an estimated 85 percent of

U.S. Fortune 500 firms make some use of derivatives to insulate

themselves from swings in interest rates and currency values, as
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do public-sector entities; the notorious case of Orange County

in California is a prime example. Most of these derivatives

are actually on interest rates, which means that as their use

expands, the power of central banks to influence the economy

through interest rates will decline further.
21

The reduced sensitivity in the economy to changes in inter-

est rates affects the impact of government borrowing on the

economy. That is, before the 1980s a very high level of borrow-

ing by the government, like that under Reagan in the 1980s,

would have sent interest rates skyrocketing, making the cost of

capital unbearably high and hence the level of government

borrowing unacceptable to the national economy. Now this

impact is diluted or much postponed. But there is no free

lunch—and we are paying for it now through the reduction in

the social fund.

From 1945 to 1974 total net public-sector debt as a share of

gdp in the oecd economies fell steadily, down to 15 percent by

1973. Since 1974 it has risen to reach 40 percent of gdp today.

Under the Bretton Woods system, fixed exchange rates and

restricted capital flows meant that national debt had to be

financed out of official reserves. That made it impossible for

governments to run big deficits (just as we couldn't before

credit cards—although even with them, our free ride is shorter,

and the unpleasant consequences more direct than anything the

government faces). The global capital market has made it pos-

sible for governments to carry bigger debt and for some gov-
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ernments to do so for longer terms. This is thanks to massive

innovations that transformed debt into various forms of trad-

able (i.e., profit-making) instruments. Any concentrated pile of

money has become attractive to traders; whether it is negative

(debt) or positive is now somewhat secondary. This is one of

the major accomplishments of the innovations of the 1980s.

Because the financial markets have invented ways of profit-

ing from irresponsible borrowing, they are not disciplining

governments where and when it might count. But eventually,

and often suddenly, markets do punish governments for exces-

sive borrowing, forcing them to make cuts. In the meantime,

they will stretch the profit-making opportunities for as long as

possible, no matter what the underlying damage to the national

economy might be. Investors threw money into Mexico even

though its current account deficit was growing fast, reaching

an enormous 8 percent of gdp in 1994. Notwithstanding recog-

nition by critical sectors in both the United States and Mexico

that the peso needed a gradual devaluation, nothing was done.

But then a sudden sharp devaluation with the subsequent pan-

icked departure of investors threw the economy into disarray.

(The nationality of the investors is quite secondary, though an

imf report says that Mexicans were the first to dump the peso.)

Gradual action could probably have avoided some of the costs

and reversals. Even in late 1994 many Wall Street analysts and

traders were still urging investment in Mexico, and it was not

till February 1995 that foreign investors began getting out in
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hordes. It all started with an excessive inflow and concluded

with an excessive outflow.

The moral of this story is that sooner or later the price

always has to be paid. In this country, many long years after

the borrowing frenzy began with Reagan, the government is

scrambling to find ways to pay. And Congress, following the

pattern set by many other countries, has opted for dispropor-

tionate cuts in the social fund. The United States went from

being the biggest creditor country in the world to being the

biggest debtor. That is the long-term inheritance of the free-

dom to borrow in global capital markets.

The power of governments to influence interest and foreign

exchange rates and fiscal policy can also be severely reduced, if

not neutralized, by the foreign exchange and bond markets. For

example, these markets can respond to a cut in interest rates by

the U.S. government by raising the cost of loans to the gov-

ernment through an increased yield in long-term bonds. This

has emerged as standard procedure. Then there is the famous

case of George Soros and his Quantum fund, which made one

billion dollars in profits on Black Wednesday in 1992 by help-

ing to push the British pound out of the European Exchange

Rate Mechanism.

There is more. Central banks have traditionally carried out

their monetary policies through the banking sector. But in the

United States, for instance, the weight of this sector in the

economy is shrinking because of the new financial institutions



ON ECONOMIC CITIZENSHIP

and instruments developed over the last decade through dereg-

ulation. Thirty years ago banks provided three-quarters of all

short- and medium-term business credit; today that proportion

is down to under 50 percent. The share of commercial banks

in total financial assets has dropped from more than half to just

a quarter over the past seventy years. The rise of electronic

cash further reduces the central bankers' control over the

money supply, because electronic money moves through com-

puter networks, bypassing the information-gathering systems

of central banks. Another issue is the currency markets.

Governments with large debts are in fact partly in the hands of

investors—whether foreign or national—who can switch their

investments to other currencies. Governments and their central

banks have thus been losing control over long-term interest

rates, no minor matter if you consider that 60 percent or more

of private-sector debt in the United States, Japan, Germany,

and France is linked to them.

All of these conditions have reduced the control that central

banks have over the money supply. Clearly the consequences

vary in severity depending on a country's banking structure,

but overall the impact of financial deregulation and innovation

has been to make the effect of a change in interest rates on a

national economy more uncertain and to increase the opportu-

nities for mistakes.

There is a whole separate discussion to be had about who

benefited during the period when the central banks—for
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example, the Federal Reserve in the United States—had

greater control. But one thing is certain: even though many

were excluded, the beneficiaries were from a far wider spec-

trum of workers, communities, and firms than they are today.

Central banks and governments appear now to be increasingly

concerned about pleasing the financial markets rather than set-

ting goals for social and economic well-being; to cite just one

example, after the Mexican crisis, the Argentinean and Brazilian

governments promised not to devalue their currencies, no mat-

ter what the cost. In the past, inflation was a way of coping with

growing debt. But today the bond markets will raise yields

—

and hence the cost of loans to governments—thereby some-

times terrorizing governments into keeping inflation under

control. Trying to accommodate inflation-obsessed bondhold-

ers, governments impose excessive deflation on economies, at

the expense of job growth.

It could be argued that there may be some positive effects as

well: if a national debt becomes too large, bondholders will

demand higher yields (i.e., raise the cost of loans to govern-

ments) and lower the value of the national currency, as is

clearly the case with the dollar in the United States. But this

only happened after more than a decade of Reagan-Bush exces-

sive spending on defense, and payment for the added debt has

been extracted from the social fund, infrastructure, public

housing construction, school buildings, parks, and so on. The

dollar has plunged by 60 percent against the yen and German
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mark since the mid-1980s; this can be seen as a judgment on

U.S. economic policies on borrowing.

Do we want the global capital market to exercise this disci-

pline over our governments? And to do so at all costs—jobs,

wages, safety, health—and without a public debate? While it is

true that these markets are the result of multiple decisions by

multiple investors and thus have a certain democratic aura, all

the "voters" have to own capital, and small investors typically

operate through institutional investors, such as pension funds,

banks, and hedge funds. This leaves the vast majority of a

country's citizens without any say.

The global capital market is a mechanism for pricing capital

and allocating it to the most profitable opportunity. The search

for the most profitable opportunities and the speedup in all

transactions, including profit taking, potentially contribute to

massive distortions in the flow of capital. Yes, there is a logic of

sorts to the operation of markets, but it will not inevitably lead

to the desirable larger social and economic investments. The

issue here is not so much that global markets have emerged as a

powerful mechanism through which those with capital can

influence government policy; in many ways, that is an old

story.
22

It is rather that the operation of these markets calls for

certain types of economic policy objectives. Given the proper-

ties of the systems through which they operate—speed, simul-

taneity, and interconnectivity—they can produce outcomes

much greater than the sum of the parts. And this weight can be
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brought to bear on any country integrated into the financial

markets—and there are more and more of them.

A New Zone of Legitimacy?

Is the power of the global capital market a threat to democracy

and to the notion that the electoral system is a way for citizens

to extract accountability and ensure some control over their

governments? As noted, some argue that financial markets are

democratic because they reflect the opinions and decisions of

millions of investors, thereby functioning as a sort of around-

the-clock global opinion poll. One also hears that financial

markets have sharper eyes than do voters, or citizens.

One scholar, Wilhelm Roepke, trying to understand the

relation between international law and the international econ-

omy before World War I, under the Pax Britannica, refers to

this international realm as a res publica non christiana, seeing in

it a secular version of the res publica christiana of the Middle

Ages. Is the transnational web of rights and protections that

multinational firms and global markets enjoy today the next

step in this evolution: the privatizing of an international zone

that was once a res publica? Some legal scholars are positing

that we are headed for a situation where international law will

be predominantly international private law, that is, interna-

tional economic law.
23 While in principle you and I are included

under such law, in practice it largely addresses the needs and

claims of firms and markets.
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Although there is much to be said about this new zone of

legitimacy, I want to confine myself to two observations. First,

national states have participated in its formation and imple-

mentation, as I described briefly in the preceding chapter.

There is a consensus among states to further the interests of

economic globalization.
24 Second, the implicit ground rules of

our legal system contain far more permissions than have been

formalized in explicit rules of permission and prohibition. 25

This analytical elaboration can help us conceptualize the bun-

dle of rights that has accrued to firms and markets over the last

decade of economic globalization.

Do the energetic and inventive lawyers and executives who are

the vanguard of this process face any hurdles in their race to

economic globalization? Yes, they do.

Let me illustrate with the case of international mergers.

These have been increasing rapidly over the last few years, yet

the procedure remains cumbersome, a veritable obstacle course.

Consider, for example, the international merger of Gillette

and Wilkinson. The 1989 Gillette-Wilkinson acquisition was

reviewed either formally or informally by the following agen-

cies: the Australian Trade Practices Commission, the Brazilian

Conselho Administrativo de Defesa Economica, the Canadian

Bureau of Competition Policy, the European Commission, the

French Conseil de la Concurrence, the German Federal Cartel

Office, the Irish Fair Trade Commission, the U.S. Department
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of Justice, and seven other such agencies. But these obstacles

are unlikely to stop the process; they are mere grist for the

lawyers' mills and bills. Beyond them, however, are counter-

vailing trends that can strengthen what is now being weakened,

tools to create a different kind of governance of the global

economy. They can be grouped in three broad categories.

The first category is what I think of as instruments lying on

the shelf, waiting to be used. I have done research on a variety

of them, even going back to some of the original formulations

concerning various institutions that came out of the Bretton

Woods agreements. I was after dormant potential, so to speak.

The pickings were slim. But there were some.

For instance, certain features of the gatt's original docu-

ment in the Bretton Woods agreement have not received suffi-

cient, if any, attention and remain unused. 26 They happen to be

about more universal issues, such as general well-being in the

community of states.

There is a whole historiography to be produced here as to

why certain features were left undeveloped and unactivated

while others evolved into a position of ascendance. I can only

focus on one particular form of this recovery here. Professor

Kenneth Abbott, of Northwestern University Law School, has

studied the gatt in great detail and found that most of the analy-

ses and even debates between contrary positions have focused

on what could be referred to as the "private" side of the gatt,

neglecting the "public" side of the agreement.
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Abbott notes that most discussions of the gatt as an institu-

tion—particularly those relating to rule making, dispute settle-

ment, enforcement, and such—are organized around opposing

conceptions. Two of these dichotomies dominate the literature,

though there are variants. The most common is legalism versus

pragmatism. The other dichotomy is represented by John

Jackson's rule-oriented versus power-oriented procedures and

diplomacy. Abbott proposes an additional dichotomy for

thinking about gatt institutional issues: institutions and proce-

dures designed to serve "private" interests and those designed

to serve the "public" interest. Public refers here to the common

interests of the nations forming the world trading community;

private to the particular interests of the individual states, the

contracting parties to the gatt. This distinction leads to intel-

lectual connections that the gatt fraternity does not normally

make; it provides perspectives on the nature of the gatt as an

institution (under both its traditional arrangements and the

reforms negotiated in the Uruguay Round) that differ from the

traditional legalist and pragmatist positions (although they all

overlap). Indeed, it reveals, according to Abbott, that both of

these positions, perhaps surprisingly, operate largely on the

"private" side of the dichotomy. 27

That an important instrument such as the gatt actually con-

tains undeveloped potential for the development of arrange-

ments aimed at the community of states rather than simply the

positions of individual states vis-a-vis each other may become
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an important point in my larger research project about counter-

vailing tendencies. Can the gatt and the wto become more

"public" institutions with greater "public" functions?

The second category of countervailing force is the agencies

and interests within states that go against the ascendance of the

global financial markets. Yes, the international role of the state

in the global economic arena has to a large extent involved fur-

thering deregulation, strengthening markets, and pushing for

privatization. But does it have to be this way? Could national

states instead pursue a broader international economic agenda,

one that addresses questions of equity and mechanisms for

accountability among the major global economic actors?

International cooperation and multinational agreements are

on the rise. The participation of national states in the global

environmental arena has frequently led to the signing of mul-

tilateral agreements supporting measures to protect the envi-

ronment; about a hundred major treaties and agreements have

gone into effect since 1972, though not all remain in force.

They may not be effective, but they do create a framework that

legitimates both the international pursuit of a common good

and the role of national states in that pursuit.
28 Alfred Aman

notes that it is in the interest of the state to play an increasingly

active role at the global level.
29

In the longer term, it is more

likely that stronger legal regimes will develop globally if the

global issues involved have a national regulatory counterpart.

Even when such regulatory approaches use the market as a tool
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for compliance, they can strengthen both the rule of law

(nationally and globally) and accountability. The participation

of national states in new international legal regimes of this sort

may contribute to the development of transnational frame-

works aimed at promoting greater equity.

The third category of forces that represent countervailing

power is composed of the active movements and ideologies

that resist the erosion of citizenship. Most important is the uni-

versalizing of the institution. A new trend in international legal

discourse conditions the international status of the state on the

particular political rights central to classical liberal democracy;

democratic government becomes a criterion for recognition of

the state, for protection of its territorial integrity, or for its full

participation in the relations among states. This is reflected in

the recent U.S. and ec guidelines on the recognition of new

states in Eastern Europe and the territory of the former Soviet

Union. There is also a recent international legal literature that

seeks to establish a basis in international law for a right to

democratic governance and conditions statehood on this right.

There are two related schools of thought. One, part of an

older literature that emerged with postcolonial government for-

mation, especially in Africa, relates to a larger debate on the

meaning of self-determination in postcolonial international law.

It associates a state 's right to self-determination with the right

to representative democracy for its people. A second, newer

school of thought, perhaps most prominently represented by
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Thomas Franck, seeks to craft a right to democratic governance

from existing rights of different lineages.
30 Franck anticipates

that the legitimacy of each government someday will be mea-

sured definitively by international rules and processes.

The major implications for those who are in a disadvantaged

position in the current system—whether women, unemployed

workers, the poor, discriminated minorities, or some other

group—is that these schools of thought reject the statist model

in the international system that is still prevalent today, a model

that is indifferent to domestic regimes and the relationship

between state and society. They reevaluate the notion that the

sovereign state is the exclusive representative of its population

in the international sphere and reject the notion that the state is

the only actor in international law that really matters. These

developments raise a question about the condition of interna-

tional public law. Do the new private systems for governance

and accountability and the restricted role of national states in

the global economy indicate a decline of international public

law? What actors gain the legitimacy for governance of the

global economy and emerge as legitimate claimants to take over

rules and authorities hitherto encased in the national state? As

I have discussed here and in the first chapter, there is a growing

role for nonstate actors, but it is going disproportionately to

individuals and entities with power, whether arbitrators or

global markets in finance. We need to redress that balance.



THREE

IMMIGRATION TESTS
THE NEW ORDER

Economic globalization denationalizes national economies; in

contrast, immigration is renationalizing politics. There is a

growing consensus in the community of states to lift border

controls for the flow of capital, information, and services and,

more broadly, to further globalization. But when it comes to

immigrants and refugees, whether in North America, Western

Europe, or Japan, the national state claims all its old splendor

in asserting its sovereign right to control its borders. On this

matter there is also a consensus in the community of states.

One of the questions I want to examine here is the interaction

between the denationalizing of key economic institutions and



60

spaces, on the one hand, and the renationalizing of politics on

the other—economic denationalizing and political renational-

izing, in short. How can the state relinquish sovereignty in

some realms and cling to it in others?

Beyond the facts of economic transnationalization, in deal-

ing with immigration the state confronts the ascendant interna-

tional human rights regime. Immigrants and refugees bring to

the fore the tension between the protection of human rights

and the protection of state sovereignty. This tension is particu-

larly sharp in the case of undocumented immigrants, because

their mere existence signifies an erosion of sovereignty. At

least in part the tension originates in the state itself, in the con-

flict between its authority to control ingress and its obligation

to protect those in its territory. Furthermore, insofar as immi-

grants and refugees have gained considerable rights, this can be

read as a devaluation of citizenship as a condition for access to

rights. Yet, as I will argue, this is a two-way process. The state

has been a participant in the emergence of human rights

regimes, and various components of the state have been key

agents for the incorporation of human rights in domestic law,

as in the United States and Germany, for instance. Thus, as I

argued for the case of economic globalization, here, too, the

state, especially if under the rule of law, has been transformed

by its implementation of human rights regimes, both in domes-

tic law and in international agreements. The tension between

state sovereignty and international human rights should not be
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seen as involving an internal and an outside base: the interna-

tional human rights regime operates partly inside the national

state. And, as is the case with the new legal frameworks for

global capital, it is this partial grounding of a transnational

regime in national institutions and practices (at least in coun-

tries under the rule of law) that lends it a distinctive power

and legitimacy.

In chapter i, I posited that exclusive territoriality—a mark-

ing feature of the modern state—is being destabilized by eco-

nomic globalization and that a denationalization of national

territory is now in progress, though in a highly specialized

institutional and functional way. In both the previous chapters,

I argued that the particular combination of power and legiti-

macy we call sovereignty is being decentered, partly redistrib-

uted onto other entities, particularly supranational organiza-

tions, international agreements on human rights that limit state

autonomy, and the emergent private international legal regime

for business transactions. With all this happening, what is the

basis for the usual presumption that the state has exclusive

authority over the entry of non-nationals? Is the character of

that exclusive authority the same as it was before the current

phase of globalization and the ascendance of human rights?

Immigration is an interesting site for such a research ques-

tion because, unlike electoral politics or political rhetoric, it

is an arena for both deploying ideas and pursuing the day-to-

day implementation and practice of policy. The idea of the
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nation—or, rather, the renationalizing of the nation as an

idea—can be explored freely in political rhetoric, and it clearly

is, more and more, all over the developed world. Such explo-

rations can be carried pretty far as rhetoric without interfering

in the day-to-day operation of government. When it comes to

immigration, however, there is a daily need to process applica-

tions, accept, reject, drive to detention centers, drive from

detention centers, patrol the borders, catch, fail to catch, rescue

from leaking ships in the high seas and in the low seas ... in

other words, a vast, unmeasurable multiplicity of realities that

unfolds on many different terrains, from borders to court-

houses, from legislatures to workplaces. Unlike the idea of

renationalizing the nation, immigration reality is continuously

intersecting with government practices.

Unlike much of domestic politics, immigration and its asso-

ciated government practices always carry the potential of

becoming an item in international relations. This is reinforced

in many cases by the presence of so-called ethnic lobbies, par-

ticularly in the United States but also, under different guise, in

European countries and Japan. (For instance, before the cur-

rent conflict in Algeria, the treatment of Algerians in France

was a regular item on the agenda between France and Algeria.)

Immigration, then, has the dual property of being a central

object in and a tool for the renationalizing of political discourse

and being the object of government policy and practice. This

can't be said about many of the ideas current in political dis-
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course. Immigration can be seen as a strategic research site for

the examination of the relation—the distance, the tension

—

between the idea of sovereignty as control over who enters and

the constraints states encounter in making actual policy on the

matter. Immigration is thus a sort of wrench one can throw into

theories about sovereignty.

Let's begin with a few figures. Today there are about 120

million immigrants worldwide, an estimate that likely excludes

many undocumented aliens. Only about half of these immi-

grants are in the rich developed countries. Similarly, of the 20

million estimated refugees, only 30 percent are in the rich

developed countries; half of these are from the former Yugo-

slavia and live mostly in neighboring countries. Overall fig-

ures, then, are not particularly large as a share of the population

of the highly developed world. I could devote a whole chapter

to discussing whether open borders would markedly raise these

numbers. For now, though, I will just say that large-scale inter-

national migrations are embedded in complex economic,

social, and ethnic networks; highly conditioned and structured,

they are by no means a free-for-all. Reality thus belies the pop-

ular dramatic images of massive invasion by the poor. Immi-

gration is really more of a management problem than a crisis.

My analysis focuses largely on immigration in the highly

developed receiving countries.
1

I use the notion of immigra-

tion policy to refer to a wide range of distinct national policies.

Note, too, that it is often difficult to distinguish between immi-
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grants and refugees, but there are separate regimes for refugees

in all these countries and an international regime as well, some-

thing that can hardly be said for immigration.

The Border and the Individual as Regulatory Sites

Policies about immigration differ widely in the highly devel-

oped countries. This is perhaps most sharply captured in

the criteria for naturalization. Some countries—for instance,

Germany—have naturalization policies based on jus sangui-

nis, or descent, while others—France, for one—base theirs on

jus solis, or place of birth. Some countries, among them, the

United States and Sweden, facilitate citizenship acquisition;

others, such as Switzerland and Japan, do not. Some, like

Germany and France, have instituted explicit return migration

policies, including monetary incentives, while other countries,

notably the United States, hardly register the fact of return

migration. Some countries—Canada and the United States,

for example—possess political cultures and identity formation

processes that incorporate the fact of immigration, while in

others, particularly Germany and Japan, this is not the case

whatsoever.

In my reading, however, a fundamental framework roots

all the immigration policies of the developed countries in a

common set of conceptions about national borders and the

role of the state. The purpose here is not to minimize the many

differences in national policies but to underline a growing

convergence in various aspects of immigration policy. The
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particular issues of interest are, first, this growing conver-

gence at a time when the developed countries are finding their

immigration policies increasingly ineffective, and, second, the

de facto transnationalizing of immigration policy making over

the last few years.

Key elements in this fundamental framework are (i) the sov-

ereignty of the state and border control as the heart of the reg-

ulatory effort (whether on land or at airports or consulates in

sending countries); and (2) an understanding of immigration

as the consequence of emigrants' individual actions (the re-

ceiving country is taken as a passive agent, one not implicated

in the process). Refugee policy, in contrast, recognizes addi-

tional factors as leading to outflows.
2 The framework for immi-

gration singles out the border and the individual as the sites for

regulatory enforcement.

When it comes to power over entry, the sovereignty of the

state is well established by treaty law and constitutionally. The

Convention of The Hague of 1930 asserted the right of the

state to grant citizenship; the 1952 Convention on Refugees,

which asserted that the right to leave is a universal right,

remained silent on the right to entry (better silence than evident

contradiction, I suppose). The status of refugees and their right

not to be forcibly returned are established in international law,

but there is no corresponding right of asylum; that is at the dis-

cretion of the receiving state.
3 Various human rights declara-

tions and conventions urge states to grant asylum on humani-

tarian grounds, but they all recognize the absolute discretion of
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states. A few states—notably Germany—give those formally

recognized as refugees a legal right to asylum, though these

provisions are now under revision in Germany. More recently,

the various agreements toward the formation of the European

Union keep asserting the right of the state to control who can

enter. This is quite a contrast with the assertions in the gatt,

nafta, and the eu about the need to lift state controls over bor-

ders when it comes to the flow of capital, information, and ser-

vices, as well as state controls over the domestic financial mar-

kets. While current international law imposes important limita-

tions on the exercise of the sovereign power to control entry,
4

overall there is little disagreement as to the state 's authority in

this matter.
5

On the issue of the individual as a focus for enforcement,

two different operational logics are becoming evident. The

one embedded in immigration policy, particularly in devel-

oped countries, places exclusive responsibility for the immi-

gration process on the individual and hence makes the indi-

vidual the site for the exercise of the state 's authority. Yet it is

now increasingly recognized that international migrations are

a function of larger geopolitical and transnational economic

dynamics. The worldwide evidence reveals that there is a pat-

tern in the geography of migrations and shows that the major

receiving countries tend to get immigrants from their zones of

influence (this holds for countries as diverse as the United

States, France, and Japan). This suggests that, because of eco-
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nomic internationalization and the geopolitics resulting from

older colonial patterns, the responsibility for immigration

may not be exclusively the immigrant's. Analytically, these

conditions can enter into theorizations about the state and

immigration only when we suspend the proposition implicit in

much immigration analysis that immigration is the result of

individual action.

The other operational logic is centered on the international

human rights regime, where the individual is not the site for

punishment but for legitimate rights. I return to this subject in

a later section.

Beyond Sovereignty: Constraints on States' Policy Making

But how much control does the state have over immigration?

An emerging de facto regime, centered in international agree-

ments and conventions as well as in various rights gained by

immigrants, limits the state's role in controlling immigration.

An example of such an agreement is the International Conven-

tion adopted by the General Assembly of the un on December

1 8, 1990, on the protection of the rights of all migrant workers

and members of their families [Resolution 45/158].
6 Legal

authorities now widely uphold a set of rights for resident immi-

grants. For instance, administrative and constitutional courts

blocked attempts by the French and German legislatures to

limit family reunification, on the grounds that such restrictions

would violate international agreements. The courts have also
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regularly supported a combination of rights that have the effect

of limiting governments' power over resident immigrants.

Similarly, they have limited the ability of governments to re-

strict or stop asylum seekers from entering the country.
7 Over

the last three decades civil and social rights have gradually

expanded to include marginal populations, whether women,

ethnic minorities, or immigrants and refugees.

Lobbying by interest groups has become a key ingredient in

immigration policy making in the United States. The 1986

Immigration Reform and Control Act (irca) represents a bal-

ancing of interests that ended up limiting the effectiveness of

the law. Interest groups influenced the drafting of the law and

its subsequent implementation. Some ins regulations were lib-

eralized—for example, those regarding legalization condi-

tions—as a consequence of court action by interest groups.

Another form of this confinement of state action is illus-

trated by the impact of the 1975 Helsinki Accords requiring

that barriers to the free movement of people and ideas be low-

ered. The United States had to soften regulations that were

seen as violating the accords. Thus the Foreign Relations

Authorization Act, passed in 1977, required the secretary of

state to recommend that aliens excluded for political reasons be

admitted unless this was determined to be contrary to U.S.

security interests. The Moynihan-Frank Amendment of 1987

prohibited the exclusion or deportation of aliens because of

political beliefs and actions that, if engaged in by a U.S. citizen,
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would be protected by the Constitution. Yet another example is

the 1980 Refugee Act, which was predicated on the UN protocol

on refugees and greatly opened the country to refugee claims.

The numbers and kinds of political actors involved in immi-

gration policy debates and policy making in Western Europe,

North America, and Japan are also far greater than they were

two decades ago: the European Union; anti-immigrant parties;

vast networks of organizations in both Europe and North

America that often represent immigrants—or claim to do so

—

and fight for immigrant rights; immigrant associations and

immigrant politicians, mostly in the second generation; and,

especially in the United States, so-called ethnic lobbies.
8 The

policy process for immigration was probably never confined to

a narrow governmental arena of ministerial and administrative

interaction, but today more than two decades of public opinion

and public political debate have become part of the arena

wherein immigration policy is shaped. 9 Whole parties position

themselves politically in terms of their stand on immigration,

especially in some of the European countries.

The overall effect of these developments is to constrain the

sovereignty of the state and to undermine old notions about

immigration control. This is particularly evident in the Euro-

pean Union, 10 where the single-market program has raised var-

ious issues associated with the free circulation of people as an

essential element in creating a frontier-free community and the

attendant problems for national immigration laws regarding
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non-EC nationals in EC member states. Though lacking the legal

competence to deal with many of these issues, EC institutions

had to begin to address them. Gradually, they became more

deeply involved with visa policy, family reunification, and

migration policy. Governments first resisted EC involvement in

these once exclusively national domains. But now, notwith-

standing many public pronouncements to the contrary, both

legal and practical issues have made such involvement accept-

able and inevitable, especially in the aftermath of the collapse

of the socialist bloc and the rapid increase in refugees. Though

very slowly, the general direction has been toward a closer

union of member states' immigration policies.

In the United States, the combination of forces at the gov-

ernmental level is quite different yet has similar general impli-

cations about the state's constraints in immigration policy

making. When the Department of Labor (dol) was created

in 1 9 14, it assumed responsibility for immigration policy. In

June 1933 President Roosevelt combined those functions into

the Immigration and Naturalization Service within dol. The

advent of World War II brought a shift in the administrative

responsibility for immigration policy: in 1940 Roosevelt rec-

ommended it be transferred to the Department of Justice,

because of the supposed political threat represented by immi-

grants from enemy countries. This was meant to last only for

the duration of war. But in the late 1940s and 1950s there was

great concern over how immigration policy could be used to
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advance foreign policy objectives. The ins was never returned

to the dol. This meant that in Congress immigration wound up

in committees traditionally reserved for lawyers, such as the

Senate and House Judiciary Committees. It has been said that

this is why immigration law is so complicated (and, I would

add, so centered on the legalities of entry and so unconcerned

with broader issues).

Today jurisdiction over immigration matters in the U.S.

Congress continues to lie with the Judiciary Committee, not

with the Foreign Affairs Committee, as might have been the

case. Congressional intent is often at odds with the foreign

affairs priorities of the executive; there is a policy-making tug

of war. 11 Because immigration policy in the United States is

largely debated and shaped by Congress, it is subject to a vast

multiplicity of local interests, notably ethnic lobbies—and we

all know how sensitive congressmen and women are to the

demographics of their districts. This has made the process very

public, quite different from other processes of policy making. 12

That immigration in the United States has historically been

the preserve of the federal government, particularly Congress,

assumes new meaning in today's context of radical devolution:

the return of powers to the states.
13 Conflict has emerged

between several state governments and the federal government

over the particular issue of federal mandates concerning immi-

grants—such as access to public health care and schools

—

without mandatory federal funding. States with disproportion-
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ate shares of immigrants are asserting that they are dispropor-

tionately burdened by the putative costs of immigration

—

although the latest study by the Washington-based Urban

Institute found that immigrants contribute 30 billion U.S. dol-

lars more in taxes than they take in services. (I should note,

however, that in the United States the costs of immigration are

an area of great debate and wide-ranging estimates.) At the

heart of this conflict is the fact that the federal government sets

policy but does not assume responsibility, financial or other-

wise, for the implementation of many key aspects of immigra-

tion policy. The conflict is illustrated by the notorious case of

the state of California and its 377-million-dollar lawsuit against

the federal government.

The question raised by these developments is not so much

about how effective a state 's control is over its borders—we

know it is never absolute. Rather, it concerns the substantive

nature of state control over immigration given international

human rights agreements, the extension of various social and

political rights to resident immigrants over the last twenty

years, and the multiplication of political actors involved with

the immigration question. There is, first, the matter of the

unintended consequences of policies, whether immigration

policies as such or other policies that have immigration im-

pacts. For instance, the 1965 U.S. Immigration Act had conse-

quences not intended or foreseen by its framers; there was a

generalized expectation it would bring in more of the national-
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ities already present in the country—that is, Europeans

—

given its emphasis on family reunion. 14
(It did not.) Other

kinds of unintended migrations are those related to the inter-

nationalization of production. 15 And although immigration

policy has rarely been an explicit, formal component of the for-

eign policy apparatus in the United States, foreign and military

aid have rarely deterred emigration. On the contrary. Refugee

flows from Indochina are an obvious example, but consider,

too, the case of El Salvador in the 1980s: billions of dollars

poured in, and hundreds of thousands of Salvadorans poured

out as U.S. aid raised the effectiveness of El Salvador's military

control and aggression against its own people.
16 Or take the

Philippines, a country that received massive aid and has had

high emigration. In both cases, the foreign aid was dictated by

security issues. U.S. economic and political interventions also

played a role in the Dominican emigration in the 1960s and in

the emigration from India and Pakistan. (I have long argued

that policymakers should attach migration impact statements to

various policies having to do with overseas activities, from for-

eign direct investment to military aid.)

Domestic U.S. policies that have impact overseas have also

contributed to promote emigration to the United States. A good

example is the notorious sugar price support provision of the

early 1980s: Taxpayers paid 3 billion dollars annually to support

the price of sugar for U.S. producers. This kept Caribbean

Basin countries out of the competition and resulted in a loss of
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400,000 jobs there from 1982 to 1988 (the Dominican Republic

alone lost three-quarters of its sugar export quota in less than

a decade). Predictably, the 1980s was also an era of large in-

creases in immigration to the United States from that region.

A second condition illuminating the issue of the substantive

nature of state control over immigration involves a zero-sum

argument: if a government closes one kind of entry category,

recent history shows that numbers will increase in another. A

variant on this dynamic is that if a government has, for instance,

a very liberal policy on asylum, public opinion may turn against

all asylum seekers and close up the country totally; this in turn

is likely to promote an increase in irregular entries. It is becom-

ing increasingly evident that unilateral policy in major immi-

gration countries is problematic. Germany is a dramatic exam-

ple: that country began to receive massive numbers of entrants

as the other European states gradually tightened their policies

while its asylum policy remained very liberal. And the EC today

stresses the importance to the eu as a whole of the Mediter-

ranean countries—Italy, Spain, and Portugal—maintaining

control over their borders to exclude non-EC entrants.

All these constraints on the state 's capacity to control immi-

gration should not be seen as a control crisis. In fact, it seems to

me that the fears of such a crisis common in many highly devel-

oped countries today are in some ways unwarranted, even

though states have less control than they would like. A look at
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the characteristics of immigrations over time and across the

world reveals that flows are highly patterned, contingent on

other dynamics that contain equilibrating mechanisms; that

they tend to have fixed durations (many immigrations lasted

for fifty years and then came to an end); that there is more

return migration than is generally recognized (for example,

Soviet engineers and intellectuals going back to Moscow from

Israel; Mexicans returning home after becoming legal U.S. res-

idents through the irca amnesty program because they could

now move freely between the two countries). Examination of

earlier historical periods when there were no controls also

shows that most people then did not leave poorer areas to go to

richer ones, even though there were plenty of such opportuni-

ties in Europe within reasonable travel distances.
17

Yet another set of conditions, mentioned earlier, reduces the

autonomy of the state in controlling immigration: Large-scale

international migrations are highly conditioned and struc-

tured, embedded in complex economic, social, and ethnic net-

works. States may insist on treating immigration as the aggre-

gate outcome of individual actions, but they cannot escape the

consequences of those larger dynamics. A national state may

have the power to write the text of an immigration policy, but

it is likely to be dealing with complex, transnational processes

that it can only partly address or regulate through immigration

policy as conventionally understood.



76

Beyond the Individual:

Economic Internationalization and Geopolitical Links

Each country is unique, and each migration is produced by spe-

cific conditions of time and place. But to theorize about the

impact of economic internationalization we must step back

from these particulars to examine more general tendencies in

economic dominance and the formation of transnational spaces

for economic activity. The goal is to grasp the impact of the

internationalization of economies on, first, the mechanisms

connecting emigration and immigration countries and, second,

the organization of labor markets in both types of countries.

These two in turn have an impact on the formation and direc-

tion of migration flows. They produce conditions under which

poverty, unemployment, or lack of opportunities for advance-

ment can become activated as migration push factors. For exam-

ple, the development of commercial agriculture and export-ori-

ented standardized manufacturing have dislocated traditional

economies and eliminated small producers. They also contribute

to the conditions under which immigrants can enter the labor

markets of receiving countries. For example, increased compet-

itive pressures from the internationalization of production cause

businesses to favor low-wage workers at the expense of unions,

in order to remain competitive with cheap third-world imports.

The mechanisms binding immigration countries to emigra-

tion countries can assume many forms. But two appear to be

dominant. One is past colonial and current neo- or quasi-colo-
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nial bonds, which can generate the types of military actions the

United States has taken in El Salvador or the Philippines. The

other mechanism is the economic links brought about by inter-

nationalization, ranging from the off-shoring of production, to

the implantation of export-oriented agriculture by means of

foreign investment, to the power of multinationals in the con-

sumer markets of sending countries.

A third type of link, characterized by greater specificity and

a variety of mechanisms, is the organized recruitment of work-

ers, either directly by a government (within the framework of

government-supported employer initiatives) or through kin-

ship and family networks. Ethnic links established between

communities of origin and destination, typically by transna-

tional households or broader kinship structures, are crucial

after a flow has begun, and ensure its persistence. These

recruitment and ethnic links tend to operate within the broader

transnational spaces created by neocolonial processes and /or

economic internationalization.

It is a little-known fact that, during the 1800s as well as today,

some form of organized recruitment by employers or govern-

ments often stimulated immigrant flows. But eventually most

migration flows become independent of organized recruitment.

Although organized recruitment, and with it the constitution of

certain countries as labor-exporting, is radically different from

the migrations engendered by former colonial bonds, similari-

ties also exist.
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The mass migrations of the 1800s formed part of a trans-

atlantic economic system binding several nations by economic

transactions and wars. These mass migrations were highly

important to U.S. development. Massive flows of capital,

goods, workers, and specific structures produced the American

economic system. Earlier movements of labor across the

Atlantic had largely been forced, notably through slavery, and

mostly from colonized African and Asian territories. Similarly,

the migrations to England of the 1950s originated in what had

been British territories. Finally, the migrations into Western

Europe of the 1960s and 1970s were initiated by recruitment (in

a context of European regional dominance) in the Mediter-

ranean and some Eastern European countries. Few if any pas-

sive bystanders can be found among countries receiving large

influxes of laborers.

The renewal of mass immigration into the United States in

the 1960s, after a hiatus of five decades, occurred during a

period of expanded U.S. economic and military activity in Asia

and the Caribbean Basin. The United States is at the heart of an

international system of investment and production that con-

nects these various regions. In the 1960s and 1970s it played a

crucial role in the development of a world economic system.

The U.S. passed legislation aimed at opening its own and other

countries' economies to the flow of capital, goods, services, and

information. This central military, political, and economic role

contributed, I argue, both to the creation of conditions that
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mobilized people into migrations, whether local or interna-

tional, and to the formation of links with the United States that

subsequently served as often unintended bridges for interna-

tional migration. Measures commonly thought to deter emi-

gration—foreign investment and the promotion of export-ori-

ented growth in developing countries—seem to have had the

opposite effect. Among the leading suppliers of immigrants to

the United States in the 1970s and 1980s were several newly

industrialized countries of South and Southeast Asia whose

high growth rates are generally recognized to be a result ini-

tially of foreign investment in export manufacturing.

That migrations are patterned is further reflected in figures

on the U.S. share of global immigration. Though inadequate,

the evidence compiled by the United Nations Demographic

Yearbook and World Population Prospects shows that in the mid-

1980s the United States received about 19 percent of global emi-

gration. This figure is derived from data on permanent settle-

ment, which excludes illegal immigration and unofficial refugee

flows between countries, a growing category. A breakdown by

region and country of origin shows a distinct pattern. The

United States received 27 percent of total Asian emigration but

81.5 percent of all Korean emigration and nearly 100 percent of

emigration from the Philippines. It received 70 percent of

Caribbean emigration but almost 100 percent of emigration

from the Dominican Republic and Jamaica and 62 percent from

Haiti. And it received 19.5 percent of all emigration from
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the country in the region with the greatest U.S. involvement.

One could generalize from these tendencies that immigra-

tion flows take place within specific systems. The economic

ties outlined here represent one possibility. In other cases, the

system within which immigration takes place is political or eth-

nic. One could ask, for example, if systemic links underlie the

current Central European migrations to Germany and Austria.

Rather than the push factors of poverty and unemployment

and the general failure of socialism, other links may operate as

bridges. This seems likely given that both Berlin and Vienna

before World War II received large migrations from a vast

eastern region. Thus migration systems were produced and

reproduced. In addition, the aggressive campaign during the

cold war to depict the West as a place where economic well-

being is the norm and well-paying jobs are easy to get must

also have induced people to migrate westward. A more accu-

rate portrayal of conditions in the West might have deterred

migrants who were not determined to come at any cost. These

historical and current conditions define the systems within

which post-
1 990 eastern migration to Germany and Austria is

taking place.

The claim that there is a geopolitics of migration is sup-

ported by some of the immigration patterns in Europe. Sixty

percent of foreign residents in the United Kingdom are from

Asian or African countries that were former dominions or
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colonies; European immigrants are relatively few, and almost

three-quarters of them come from Ireland, another former

colony. Almost no immigrants come from Turkey or Yugo-

slavia, which provide the largest share to Germany. Almost all

immigrants to Europe from the Indian subcontinent and from

the English Caribbean live in the United Kingdom.

In the ten years following World War II, a vast majority of

so-called immigrants to West Germany were the eight million

displaced ethnic Germans who resettled there. Another three

million came from the gdr before the Berlin Wall was erected

in 1961. Almost all ethnic Germans went to Germany, and

those who did not went overseas. But 86 percent of Greek

immigrants in Europe, almost 80 percent of Turkish immi-

grants, and 76 percent of Yugoslavs, also reside in Germany.

Almost all Algerians in Europe reside in France, as do 86 per-

cent of Tunisians and 61 percent of Moroccans. Almost all

immigrants in Europe from overseas territories still under

French control—such as the French Antilles, Tahiti, and French

Guiana—live in France. But so do 84 percent of Portuguese

and Spaniards who dwell in Europe outside their countries of

origin. France has a long history—going back to the 1800s—of

recruiting and receiving migrant workers for its vineyards from

these countries.

The Netherlands and Belgium both hosted significant num-

bers of immigrants from their former colonial empires. They

also received foreign workers from what had emerged as labor-
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exporting countries such as Italy, Morocco, and Turkey.

Similarly, workers immigrate to Switzerland from traditional

labor-exporting countries: Italy, Spain, Portugal, Yugoslavia,

and Turkey. All three countries originally recruited these

workers, until eventually a somewhat autonomous set of flows

was in place. Sweden receives 93 percent of Finnish immigrants

and is expanding its recruitment area to include workers from

the traditional labor-exporting countries on the Mediterranean.

As a labor migration flow ages, its destinations tend to

become more diverse. A limited autonomy from older colonial

and neocolonial bonds develops. Immigrants from Italy and

Spain are now distributed among several countries. One-third

of Italian immigrants in Europe reside in Germany, 27 percent

in France, 24 percent in Switzerland, and 15 percent in Belgium.

That destinations continue to be limited, however, signals the

presence of migration systems rather than mere individual

choices. More recent labor migrations still show very high lev-

els of geographic concentration. Turks make up the largest sin-

gle immigrant group in any of Europe 's labor-receiving coun-

tries today, with 1.5 million in Germany.

It seems that once an area becomes a significant exporter of

labor it does not easily catch up in development with labor-

importing areas precisely because the latter have high, or rela-

tively high, growth. Advantage appears to accumulate. History

suggests that labor-sending areas cannot attain or are struc-

turally unable to participate in such advantage because the spa-
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tial pattern of growth is uneven. Although generalizations are

dangerous, it is clear that Italy and Ireland, which now receive

immigrants, have for two centuries been labor exporters and

that this has not been a macroeconomic advantage, even though

individuals and localities may have benefited.

The case of Japan is interesting here. It reveals the intersec-

tion of economic internationalization and the beginning of

immigration in a country with a radically different history, cul-

ture, and, to a lesser extent, economic organization from those

of other advanced economies. 18 One evident difference is

Japan's lack of an immigration history. However, Japan now

has a growing unauthorized immigrant workforce filling low-

wage, unskilled jobs that Japanese youth reject. Processes long

since established in the United States and Western Europe are

becoming apparent there.

Why is this happening now rather than during the 1950s

and 1960s, the period of rapid economic growth when Japan

experienced sharp labor shortages? Japan is a major presence

in a regional Asian economic system where it is the leading

investor, foreign-aid donor, and exporter of consumer goods

(including cultural products). And while Japan is not as open

to foreign firms as the United States is, such businesses are

increasingly common.

Is the new immigration to Japan related to these processes of

internationalization? I have argued before that this trend is part

of the globalization of Japan's economy. 19
It is ea^y to rec-
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ognize in the case of high-level foreign manpower in Tokyo's

financial industry. It is less clearly manifested in the new,

mostly unauthorized immigration of manual workers, who are

employed in construction, manufacturing, and low-wage ser-

vice jobs. There, internationalization is the context in which

bridges are built to the homelands of potential emigrants and

contributes to making the Japanese economy more porous, par-

ticularly in Tokyo, Yokohama, and Osaka, where most immi-

grant workers, including the undocumented, are concentrated.

Discussions of immigration policy customarily treat the flow

of labor as the result of individual actions, particularly the

individual's decision to migrate in search of better opportuni-

ties. Such a view puts all the responsibility for immigration on

immigrants. Commentators who speak of an immigrant

"influx" or "invasion" treat the receiving country as passive:

immigration is unconnected to the past or current actions of

receiving countries, and immigration policy is portrayed as

more or less benevolent toward immigrants. Absent is any

awareness that the international activities of the governments

or firms of countries receiving immigrants may have con-

tributed to the formation of economic links with emigration

countries, links that may invite the movement of people as

well as capital.

Similar migration processes are now forming in all major

advanced economies at the intersection of economic interna-
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tionalization with labor markets. Locating the origin of immi-

gration flows and their continuation here points up important

parallels in advanced economies whose history and culture dif-

fer significantly. The parallels result from their transnational

economic influence and from the economic restructuring evi-

dent in all advanced economies in the 1980s. The differences

stem from the specifics of each country's culture and history.

Implicationsfor Immigration Policy

In all the highly developed countries (and in many of the

developing countries), the state has participated in construct-

ing a global economic system and furthering a consensus to

pursue this objective. This participation has affected the

power of different agencies within the state and advanced the

internationalization of the interstate system. Thus, although

the state continues to play the most important role in immi-

gration policy making and implementing, it is no longer suffi-

cient simply to examine its formal role in this arena; it is also

necessary to examine the transformations of both the state

itself and the interstate system and what these changes can

entail for migration policy and the regulation of migration

flows and settlement.

There is some consensus among policymakers and scholars

that a growing gap exists between immigration policy intent

and immigration reality in the major developed receiving

countries.
20 One possible explanation for this gap is that the
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limited effectiveness of immigration policy today is partly due

to its neglect of these transformations in the larger context of

international migration and the institutional apparatus for its

regulation. Immigration policy continues to be characterized

by its formal isolation from other major processes, as if it were

possible to handle migration as a bounded, closed event. States'

internationally recognized powers to police their frontiers and

to control admission to and exclusion from their territories do

not necessarily guarantee state insularity.
21

Current immigration policy in the highly developed coun-

tries is increasingly at odds with other major policy frameworks

in the international system. There is a combination of drives to

create border-free economic spaces yet intensify border control

to keep immigrants and refugees out. The juxtaposition

between these two dynamics provides one of the principal con-

texts in which today's efforts to stop immigration assume their

significance. There are, in effect, two major epistemic commu-

nities: one dealing with the flow of capital and information; the

other with immigration. Both are international, and both enjoy

widespread consensus in the community of states.

The coexistence of such different regimes for capital and

for immigrants has not been seen as an issue in the United

States. For this reason, the case of the eu is of more interest

here: it represents an advanced stage of formalization, and

European states are discovering the difficulties if not impossi-

bility of maintaining two such diverse regimes. The European
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Community and the national governments of the member

states struggled to handle the juxtaposition of the divergent

regimes for immigration flows, on the one hand, and all other

types of flows, on the other. The discussion, design, and imple-

mentation of policy aimed at forming a European Union make

it evident that immigration policy has to accommodate the facts

of rapid economic internationalization. The other major

regional systems in the world are far from facing this contra-

diction in designing their formal policy frameworks, and they

may never do so, yet even they must reconcile the conflicting

requirements of border-free economies and border controls to

keep immigrants out. NAFTA is one such instance, as are, in a

more diffuse way, various other initiatives for greater economic

integration in the Western Hemisphere. There are also the

regional systems constituted partly as zones of influence of

major economic or geopolitical powers, such as the long-term

dominance of the United States over the Caribbean Basin. The

quasi-transnational economic integration characterizing such

systems produces its own contradictions between drives for

border-free economic spaces and border control to keep immi-

grants and refugees out.

There are strategic sites where it becomes clear that the exis-

tence of two very different regimes for the circulation of capi-

tal and the circulation of immigrants poses problems that can-

not be solved through the old rules of the game, where the facts

of transnationalization weigh in on the state 's decisions regard-
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ing immigration. One example relates to the need to create spe-

cial systems to govern the circulation of service workers within

both the gatt and nafta as part of the further internationaliza-

tion of trade and investment in services. Much of what we call

international trade and investment in services actually involves

specialized service workers; they embody the service and need

to cross borders to deliver it. Hence provisions must be made

for their international circulation. These labor circulation sys-

tems have been uncoupled from any notion of migration, even

though they involve a version of temporary labor migration,

and they are in good part under the oversight of entities that are

quite autonomous from the government. Another instance can

be seen in Japan's new immigration law, passed in 1990 (actually

an amendment on an earlier law on the entry and exit of aliens),

which opened the country to several categories of highly spe-

cialized professionals with Western backgrounds (e.g., experts

in international finance, Western-style accounting, Western

medicine, etc.) and made the entry of what is referred to as

"simple labor" illegal.
22

In other words, the law permits the

importation of the commodity "Western human capital" but

closes the borders to traditional immigrants.

Human Rights and State Sovereignty

Against this web of obligations and in view of the multiplying

actors involved in the immigration debate and policy world, one

development emerges as singularly important for understand-
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ing the impact of immigration on questions of sovereignty and

territoriality. This is the emergent international human rights

regime. Human rights are not dependent on nationality, unlike

political, social, and civil rights, which are predicated on the dis-

tinction between national and alien. Human rights override

such distinctions and hence can be seen as potentially contesting

state sovereignty and devaluing citizenship.

International human rights, while partly rooted in the

founding documents of certain nation-states, are today a force

that can undermine the exclusive authority of the state over its

nationals and thereby contribute to transforming the interstate

system and international legal order. Membership in territori-

ally exclusive nation-states ceases to be the only ground for the

realization of rights. All residents, whether citizens or not, can

claim their human rights.
23 Human rights begin to impinge on

the principle of nation-based citizenship and the boundaries of

the nation. How does immigration fit into this, particularly

undocumented immigration, which carries with it a de facto

erosion of the state 's sovereign power to control ingress? This

is a complex question that I can only begin to address here.

First, let me examine some of the instruments available and the

actual possibilities for individuals and nonstate actors to use

these instruments.

The concept of inalienable rights of the individual as a uni-

versal principle was already present in the French and Ameri-

can revolutions. Central to its interpretation was the notion that
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such rights could be safeguarded and realized only within

the context of a nation-state. References to inalienable cross-

national rights in the founding documents of nation-states

were highly abstract. Already in the early twentieth century,

several legal instruments promoted human rights and made the

individual an object of international law. But elaboration and

formalization of these rights did not occur until after World

War II. The covenants and conventions that guarantee human

rights today are derived from the Universal Declaration of

Human Rights adopted by the UN in 1948. The formulation of

human rights is partly drawn from the Declaration of Inde-

pendence, the U.S. Constitution, and the Declaration of the

Rights of Man and Citizen.
24

To what extent can individuals and nonstate groups make

claims on the state, particularly in the United States and

Western Europe, where the human rights regime is most

developed? The Universal Declaration of Human Rights

is not an international treaty and thus is not legally binding.

But because it is so often cited many consider it to have

the status of customary international law, an international

and general practice that is accepted and observed as law.

The International Covenant on Civil and Political Rights

and the International Covenant on Economic, Social, and

Cultural Rights legislated much of what the Universal De-

claration called for. Ratification procedures started in 1966,

but it was ten years before thirty-five states ratified the
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covenants, the number required to make them legally binding.

In 1976 a Protocol to the Covenant on Civil and Political

Rights was opened for ratification; it enables private parties

to file complaints to the UN Human Rights committee if a state

that has ratified the protocol has violated its dictates. Other

UN human rights treaties include the Convention on the

Prevention and Punishment of Genocide (1948), the Inter-

national Convention on the Elimination of All Forms of

Racial Discrimination (1965), and the Convention on the

Political Rights of Women (1981). These instruments are

only binding on states that have ratified them, although some

instruments have taken on the character of international cus-

tomary law and are binding on all states.

There are also regional conventions. The European Con-

vention on Human Rights, adopted in 1950, was established by

the member states of the Council of Europe to fulfill the

goals of the Universal Declaration. The inter-American sys-

tem for the protection of human rights, the Inter-American

Commission on Human Rights, is grounded on two distinct

legal documents: the Charter of the Organization of American

States and the American Convention on Human Rights, which

were both adopted in 1969 and entered into force in 1978. The

human rights regime of the oas was markedly strengthened in

a 1967 protocol that came into force in 1970.

In the earlier postwar phase of the elaboration of human

rights instruments, the state was still the object and subject of
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international law. It was up to a state to lodge complaints about

human rights violations to the UN or pertinent regional organs.

In many ways these instruments lacked weight and influence.

By the 1970s a marked transformation became evident. More

instruments were available, and they started to be used more

frequently; human rights activists also mention the strong sup-

port of high-ranking politicians, such as presidents Carter

(United States), Arias (Costa Rica), and Alfonsin (Argentina),

as well as the growing integration of communications media

across the globe, which facilitates instantaneous reporting of

violations. Increasingly, individuals and nonstate actors peti-

tioned governments on the basis of international human rights

codes or regional instruments, and these instruments became

partly independent of the states themselves even though they

were grounded in interstate agreements. This growing author-

ity of human rights law is particularly evident in Europe. It was

not until the 1980s that such law began to exert significant influ-

ence in the United States, where it still does not carry the

weight it has in Europe.

The European Convention on Human Rights has taken on

considerable importance. As with other human rights instru-

ments, it bestows rights on "persons" rather than citizens, and

declares that the enjoyment of rights and freedoms it contains do

not depend on, among other criteria, national origin. However,

the convention does not prohibit distinctions between nationals

or citizens and aliens. Provisions in the convention and in the
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Court of Human Rights rules authorize individuals and nonstate

actors to petition. Such cases increased rapidly in the 1970s and

1980s.
25 Several states have incorporated many of the conven-

tion's provisions into their domestic law, among them, Germany,

Netherlands, France, Spain, Switzerland, and Turkey. In these

cases, decisions by the court have a direct effect on domestic judi-

ciaries, which emerge as key organs for the implementation of

human rights provisions. This pattern has grown markedly since

the early 1980s with the growth of court case law.

In the United States, this process has been much slower and

less marked. This is partly due to U.S. definitions of nation-

hood, which have led courts in some cases to address the matter

of undocumented immigrants within U.S. constitutionalism,

notably the idea of inalienable and natural rights of people and

persons, without territorial confines. The emphasis on persons

permits interpretations about undocumented immigrants that

would not be possible if the emphasis were on citizens. It was not

until the mid-1970s and early 1980s that domestic courts began

to consider human rights codes as normative instruments in

their own right. The rapid growth of undocumented immigra-

tion and the sense that the state was incapable of controlling the

flow and regulating the various categories of immigrants was a

factor leading courts to consider the international human rights

regime: it allows courts to rule on basic protections of individu-

als not formally covered in the national territory and legal sys-

tem, notably undocumented aliens and unauthorized refugees.
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Several court cases show how undocumented immigration

creates legal voids that are increasingly filled by invoking

human rights covenants.
27

In many of these cases, individual or

nonstate actors bring claims based on the notion of interna-

tional human rights codes as expanding international law. The

state, in this case the judiciary, "mediates between these agents

and the international legal order." 28 Courts have emerged as

central institutions for a whole series of changes.
29

Perhaps one of the most important documents seeking to

protect the rights of migrants is the 1990 International Con-

vention on the Protection of the Rights of All Migrant

Workers and Members of Their Families adopted by the

General Assembly of the UN in 1990.
30

It took a decade to elab-

orate and approve this convention. It also contains a broad

range of explicit human rights protections for undocumented

migrants and members of their families to an extent not seen

before in other instruments, with the exception of an Inter-

national Labor Organization convention that guaranteed

equality of treatment for undocumented workers in various

employment-related matters; this agreement, however, cov-

ered only past employment. 31

Immigration, Human Rights, and State Sovereignty

The growing accountability of the state to international human

rights codes and institutions, together with the fact that indi-
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viduals and nonstate actors can make claims on states based on

those codes, signals a development that goes beyond the expan-

sion of human rights within the framework of nation-states. It

contributes to a redefinition of the bases of the legitimacy of

states under the rule of law and the notion of nationality.

From an exclusive emphasis on the sovereignty of the peo-

ple and right to self-determination, a shift to rights of individ-

uals regardless of nationality has occurred. Human rights codes

can thus erode the legitimacy of the state if states fail to respect

such human rights. It is no longer just a question of self-deter-

mination but of respect for international human rights codes.

The extent to which the organizations and instruments that

privilege these individual rights are likely to be implemented is

uncertain. One interpretation views these developments as

indicating that international law today makes the individual and

nonstate groups subsidiary to the laws between states.

In accumulating social, civic, and even some political rights

in countries of residence, immigrants have diluted the meaning

of citizenship and the specialness of the claims citizens can

make on the state. When it comes to social services (education,

health insurance, welfare, unemployment benefits) citizenship

status is of minor importance in the United States and Western

Europe. What matters is residence and legal alien status. Most

of these countries will pay retirement benefits even if recipi-

ents no longer reside there. Some countries—for instance,
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Sweden and the Netherlands—have also granted local voting

rights. EU immigrants have the right to vote in European par-

liamentary elections, but non-EU immigrants do not. Aliens are

guaranteed full civil rights either constitutionally or by statute.

Given the little difference between the claims that citizens and

immigrants can make, immigrants have little incentive to seek

naturalization.

Even unauthorized immigrants can make some of these

claims. Peter Schuck has noted that new social contracts

between undocumented aliens and society-at-large are being

negotiated in the United States every day, contracts that cannot

be nullified through claims concerning nationality and sover-

eignty. Courts have had to accept the existence of undocu-

mented aliens and to extend to these aliens some form of legal

recognition and guarantees of basic rights. Various decisions

have conferred important benefits of citizenship upon undocu-

mented aliens. This clearly undermines older notions of sover-

eignty. At the same time, California's Proposition 187 signals

the possibility of reversals in this arena. Although Proposition

187 will be challenged in the courts, its success at the polls sig-

nals the political /legal potential for anti-immigrant sentiment.

For scholars who see in the new international human rights

regime a major political development,32
the erosion in the dis-

tinction between citizen and alien also devalues the institution

of citizenship.
33 This devaluing may well contribute in turn to



IMMIGRATION TESTS THE NEW ORDER

the burgeoning importance of international human rights

codes. The growing ability of ngos and individuals to make

claims on the basis of international human rights instruments

has implications beyond the boundaries of individual states. It

affects the configuration of the international order.

The concept of nationality is being partly displaced from a

principle that reinforces state sovereignty and self-determina-

tion (through the state's right/power to define its nationals) to

a concept emphasizing that the state is accountable to all its res-

idents on the basis of international human rights law. The indi-

vidual emerges as the object of international law and institu-

tions. International law still protects sovereignty and has in the

state its main object, but the state is no longer the only subject

of international law. In addition to all its other functions, it

becomes an institutional apparatus of a transnational order

based on human rights. In this process, the relationships among

nongovernment entities, the state, and international institu-

tions is reconfigured. Individuals and ngos can make claims on

the state—the one where they reside or another—and they

participate in the debates and actions concerning the interna-

tional legal order. That the state's jurisdictional and judicial

role and its relation to the individual and nonstate actors are, in

some regards, becoming organized by the international human

rights legal order is clearly not an irreversible trend, as current

events in the former Yugoslavia indicate, but this change does
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create new conditions that any international legal order must

accommodate. Even strong nationalist or ethnic resistance

must confront the undeniable existence of the international

human rights regime.

These and other developments point to an institutional re-

shuffling of some of the components of sovereign power over

entry and can be seen as an extension of the general processes

whereby state sovereignty is being partly decentered onto non-

or quasi-governmental entities for the governance of the global

economy and international political order. Put simply, these

developments reduce the autonomy of the state in immigration

policy making and multiply the sectors within the state that are

addressing immigration policy, thereby multiplying the oppor-

tunities for conflicts within the state. Immigration policy is now

shaped by forces ranging from economic globalization to inter-

national agreements on human rights, and it is made and imple-

mented within settings ranging from national and local legisla-

tures and judiciaries to supranational organizations.

Policy making regarding international issues has always

engaged different parts of the government. Each state is con-

stituted through multiple agencies and social forces. Indeed, it

could be said that although the state has central control over

immigration policy, exercising that power often begins with a

limited contest between the state and interested social forces:

agribusiness, manufacturing, humanitarian groups, unions,
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ethnic organizations, and zero-population-growth efforts, to

name a few.
34 Today the old hierarchies of power and influence

within the state are being reconfigured by increasing economic

globalization and the ascendance of an international human

rights regime. 35
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well illustrated by the case of France. Although French firms rank

among the top providers of information services and industrial engi-



neering services in Europe and have a strong though not outstanding

position in financial and insurance services, they are at an increasing

disadvantage in legal and accounting services. French law firms are at

a particular disadvantage because of their legal system (the Napoleon-

ic Code): Anglo-American law tends to govern international trans-

actions. Foreign firms with offices in Paris dominate the servicing of

the legal needs of firms in France, both French and foreign, that oper-

ate internationally (Carrez 1991) (seeLe Debat 1994).

23. Summarized in Dezalay and Garth 1995; see also Dezalay 1992.

24. Dezalay and Garth 1995. The so-called lex mercatoria was

conceived by many as a return to an international law of business

independent of national laws (Carbonneau 1990). Anglo-American

practitioners tend not to support this Continental, highly academic

notion (see Carbonneau 1990), and insofar as they are "American-

izing" the field, they are moving it farther away from academic law

and lex mercatoria.

25. There are several rating agencies in other countries, but they

are oriented to the domestic markets. The possibility of a European-

based rating agency has been discussed, particularly with the merger

of a London-based agency (ibca) with a French one (Euronotation).

26. As the demand for ratings grows, so does the authoritativeness

of the notion behind them. Sinclair (1994) considers this to be ill

founded given the judgments that are central to it. The processes

intrinsic to ratings are tied to certain assumptions, which are in turn

tied to dominant interests, notably narrow theories of market effi-

ciency. They aim for undistorted price signals and little if any gov-

ernment intervention. Sinclair notes that transition costs such as

unemployment are usually not factored into evaluations and consid-

ered to be outweighed by the new environment created (143).
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27. Their power has grown in good part because of disintermedi-

ation and the globalization of the capital market. Some functions ful-

filled by banks (i.e., intermediation) have lost considerable weight in

the running of capital markets. Thus, insofar as banks are subject to

considerable government regulation and their successors are not,

government regulation over the capital markets has declined. Ratings

agencies, which are private entities, have taken over some of the func-

tions of banks in organizing information for suppliers and borrowers

of capital. An important question is whether the new agencies and the

larger complex of entities represented by Wall Street have indeed

formed a new intermediary sector (see Thrift 1987).

28. Rosenau and Czempiel 1992.

29. See Trubek et al. 1993.

30. This hegemony has not passed unnoticed and is engendering

considerable debate. For instance, a familiar issue that is emerging as

significant in view of the spread of Western legal concepts involves a

critical examination of the philosophical premises of authorship and

property that define the legal arena in the West (e.g., Coombe 1993.)

31. See Shapiro 1993. There have been a few particular common

developments and many particular parallel developments in law

across the world. Thus, as a concomitant of the globalization of mar-

kets and the organization of transnational corporations, there has

been a move toward relatively uniform global contract and commer-

cial law. This can be seen as a private lawmaking system wherein two

or more parties create a set of rules to govern their future relations.

Such a system of private lawmaking can exist transnationally even

when there is no transnational court or sovereign to resolve disputes

and secure enforcement. The case of international commercial arbi-

tration discussed earlier illustrates this well. See also Shapiro 1979.



32. Charny 1991; Trachtman 1993. Two other categories that may

also partly overlap with internationalization are important to distin-

guish, at least analytically: multilateralism and what Ruggie (1993)

has called multiperspectival institutions.

33. See Sinclair 1994.

34. For a discussion of the concept of cultural globalization, see

King 1 99 1 and Robertson 1991, especially Robertson's notion of the

world as a single place, what he calls the "global human condition." I

would say that globalization is also a process that produces differenti-

ation, but of a character very different from that associated with such

differentiating notions as national character, national culture, and

national society. For example, the corporate world today has a global

geography, but it isn't everywhere in the world: in fact, it has highly

defined and structured spaces; it is also increasingly sharply differen-

tiated from noncorporate segments in the economies of the particular

locations (such as New York City) or countries where it operates.

35. Shapiro 1993 finds that law and the political structures that pro-

duce and sustain it are far more national and far less international than

are trade and politics as such (63). He argues that the U.S. domestic

legal regime may have to respond to global changes in markets and

politics far more often than to global changes in law. For the most

part, he claims, national regimes of law and lawyering will remain

self-generating, though in response to globally perceived needs. In

my reading, it is this last point that may well be emerging as a grow-

ing factor in shaping legal form and legal practice.

36. The best-known instance of this is probably the austerity

policy imposed on many developing countries. Such policies also

point up the participation of states in furthering the goals of

globalization, because they have to be run through national govern-
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ments and reprocessed as national policies. It is clearer here than

in other cases that the global is not simply the non-national, that

global processes materialize in national territories and institutions.

There is a distinction here to be made—and to be specified theoret-

ically and empirically—between international law (whether public

or private), which is always implemented through national govern-

ments, and these policies, which are part of the effort to foster

globalization.

37. Dezalay 1992. See also Carrez 1991; and Sinclair 1994.

38. Shapiro 1993.

39. Shapiro 1993, 39; Wiegand 1991.

40. Dezalay 1992.

41. Aman 1995, 437.

42. See Panitch 1996; Cox 1987; Mittelman 1996.

43. Aman, 1995; Young 1989; Rosenau 1992.

44- Ruggie 1993, 143.

45. See Kennedy 1988; Negri 1995.

2. On Economic Citizenship

1. See, e.g., Kalberg 1993; Seligman 1993; Turner 1990; Giddens

1985.

2. Otto Hinize further developed these ideas in his study of the

origins of citizenship in feudalism, particularly the notions of immu-

nity emerging in that period. See Gilbert 1975.

3. Franck 1992 examines how representative democracy has

become a condition for legitimating governments.

4. See, for instance, the analysis in Kalberg 1993 showing the

extent to which a certain combination of conditions had to be secured



for the institution of modern citizenship to emerge. Using a rather

confined definition, the author succeeds brilliantly in demonstrating

the rarity of this combination of conditions.

5. See, for example, the new scholarship on the possibility of the

erosion of citizenship as an institution embedded in nation-states,

notably the work by Baubock 1994 and Soysal 1994.

6. See, for example, Kalberg 1993; Hindess 1993.

7. See Soysal 1994 for an analysis of the limits of citizenship in

Europe today.

8. See, for example, Baubock 1994, which asks whether human

rights can be "usefully understood as universalized rights of citizen-

ship that are extended to a transnational level" (239). See also Roche

1992; Smith 1990.

9. See, for instance, the well-known argument that "freedom,

wherever it existed as a tangible reality, has always been spatially lim-

ited" (see Arendt 1963, 279). See Walzer 1983 on the relation between

closed states and substantive freedom and justice. See Holston 1996

on cities and citizenship today.

10. See, for instance, Holston 1996; Basch, Schiller, and Szanton-

Blanc 1994.

11. Economic citizenship is not part of the conventionally under-

stood history and theory of citizenship, but it can be said that there is

no theory as such of citizenship, only typologies and histories of the

institution.

12. See Marshall 1977, 1981. Marshall's work on citizenship

addresses the tension between political democracy and the condition

of class inequality; he sees the welfare state as contributing to reduce

the tension. This work has generated a large literature; it is impossi-

ble to do justice to it here.
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13. See, for instance, Collins et al. 1993. See Newman 1988 on

inequality.

14. The potential for further growth is illustrated, for example, by

the case of the Russian stock market. Both India and Russia have

recently opened their markets to foreign investors. Many Russian

firms, however, are very reluctant to list their stock publicly, so

turnover in the Russian stock market is dominated by over-the-

counter trading in about a hundred stocks, with a turnover of at most

50 million dollars a week. In Bombay, by contrast, the average weekly

turnover is 290 million dollars. Clearly, Russia represents an enor-

mous potential for growth in terms of equity trading.

15. For instance, figures show that countries with high savings have

high domestic investment. In other words, most savings are still in-

vested in the domestic economy. Only 10 percent of the assets of the

world's five hundred largest institutional portfolios are invested in for-

eign assets. Some argue that a more integrated capital market would

raise this level significantly and hence increase individual nations' vul-

nerability to and dependence on the capital markets. It should be noted

that extrapolating the potential for growth from the current level of 10

percent may be somewhat dubious, in that such projections may not

reflect the full range of factors that keep managers from using the

option of cross-border investments. Cross-border investment may well

remain underused regardless of the actual potentials of the system.

16. There was an international financial market in late medieval

Europe, of course. For some scholars, these are just two phases in a

long history. See, for example, Braudel's (1982) notion of financial

expansions as closing phases of major capitalist developments, and

Arrighi's (1994) examination of the Genoese and Dutch periods of

international financial domination as part of his explanation of the



global capital market today. These scholars reject the notion that

there was a new stage of capitalism in the form of finance capital at

the end of the nineteenth century (see Hilferding 1981). Nor do they

believe that there was a "cosmopolitan network of high finance ... as

peculiar to the last third of the nineteenth century and the first third

of the twentieth century as Polanyi thought. Its similarities with the

cosmopolitan network that had regulated the European monetary

system three centuries earlier during the Age of the Genoese are quite

striking" (Arrighi 1994, 167).

17. On this point, see Susan Strange 's account of the current situ-

ation in Casino Capitalism (1986); see also Sassen 1991, part 1.

18. For many analysts, the anomaly is the period from 1930 to

1970, a period when tight capital controls and regulations protected

domestic financial markets and gave governments more control over

their economies. There were always leaks, and they grew sharply in

the 1960s. One response to tight controls at home was the implemen-

tation of the market in Eurodollars, which was developed by U.S.

banks to escape banking regulations at home. Then the collapse of

key elements of the Bretton Woods system in the early 1970s marked

a new emergence of the global capital market.

19. There is an enormous literature, much of it country specific,

on these developments; it is impossible to do justice to it here. Much

of the evidence and literature on which this and the next section are

based can be found in Sassen 1991 and forthcoming.

20. We now also know that the particular organizational structure

of savings-and-loans associations made possible unusually high levels

of fraud and that this was a major factor contributing to their finan-

cial crisis. We also know from historians on the subject that the possi-

bilities for fraud have long been high in these types of organizations.
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2i. Since these derivatives entail a redistribution of interest sensi-

tivities from one firm or sector to another, one could argue that the

overall sensitivity to interest rates in the economy remains constant.

But the fact is that different firms may have different sensitivities to

changes in interest rates; apparently, highly sensitive firms are shift-

ing their risk to less sensitive firms, which reduces the overall impact

of interest rates on the economy.

22. See, for instance, Arrighi 1994.

23. See some of the work by David Kennedy, e.g., Kennedy 1988;

1995.

24. See Panitch 1996; Mittelman 1996; Sassen forthcoming.

25. See Duncan Kennedy 1993, especially the argument that in the

case of the United States these ground rules contain rules of permis-

sion that strengthen the power of employers over workers or allow an

unnecessary concentration of wealth in the name of the protection of

property rights.

26. The term gatt-mtn (Multilateral Trade Negotiations) refers

to the increasingly complex body of agreements, institutions, and

procedures created and administered under the general aegis of the

gatt. The primary elements of the system are the gatt itself and

the agreements on nontariff measures produced by the Tokyo

Round of multilateral trade negotiations and the Uruguay Round.

As the system develops, its central institutions become increasingly

complex. Implementing the Uruguay Round, the largest and most

complex in the history of the gatt, will require greater institutional

development. The wto is one such development; many others will

arise as the system evolves and is implemented. See Jackson 1989;

Bhagwati 1991.



27. For instance, the private interests argument provides a strong

and consistent rationale for many of the dispute settlement reforms

developed during the Uruguay Round. See Abbott 1992.

28. See Ruggie's work (1996) on multilateral agreements.

29. See Aman 1995.

30. See Franck 1992.

j. Immigration Tests the New Order

1. A vast and rich scholarly literature documents and interprets the

specificity and distinctiveness of immigration policy in highly devel-

oped countries; see, e.g., Weil 1991; Cornelius, Martin, and Hollifield

1994; Weiner 1995; Soysal 1994; Thranhardt 1992; Bade 1992—to

mention just a few. As a body, this literature reveals the many differ-

ences among these countries.

2. Refugee policy in some countries does lift the burden of immi-

gration from the immigrant's shoulders. U.S. policy, for example,

particularly for Indochinese refugees, acknowledges partial responsi-

bility on the part of the government. Clearly, in the case of economic

migration, such responsibility is far more difficult to establish and by

its nature is far more indirect.

3. I should note that the right to entry is part of the 1969

Convention on Refugee Problems in Africa adopted by the Organ-

ization of African States.

4. Plender 1988, 159—91.

5. For instance, major human rights codes place procedural

restrictions on lawful expulsions; bilateral and regional accords for

employment migration tend to contain provisions through which
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member states relinquish some control over the entry and exit of for-

eigners. See Plender 1988; Goodwin-Gill 1988.

6. See, e.g., Hollifield 1992; Baubock 1994; Sassen forthcoming.

7. The efforts that mix the conventions on universal human rights

and national judiciaries assume many different forms. Some examples

in the United States are the sanctuary movement in the 1980s, which

sought to establish protected areas, typically in churches, for refugees

from Central America; judicial battles such as those around the status

of Salvadorans granted indefinite stays though formally defined as

illegal; and the fight for the rights of detained Haitians in an earlier

wave of boat lifts. It is clear in these cases that notwithstanding the

lack of an enforcement apparatus, human rights limit the discretion of

states in how they treat non-nationals on their territory. It is also

worth noting in this regard that the United Nations High Commis-

sioner for Refugees (unhcr) is the only UN agency with the authority

to intercede worldwide on behalf of those in danger.

8. While these developments are well known in Europe and North

America, there is not much general awareness that incipient forms are

showing up in Japan as well (see, e.g., Sassen 1991, chap. 9; Shank

1994). For instance, in Japan today a strong group of human rights

advocates is working on behalf of immigrants; nonofficial unions are

trying to organize undocumented immigrant workers; and organiza-

tions working on behalf of immigrants are receiving funding from

individuals or government institutions in sending countries (e.g., the

Thai ambassador to Japan announced in October 1995 that his gov-

ernment will give a total of 2.5 million baht, about 100,000 U.S. dol-

lars, to five civic groups that assist Thai migrant workers, especially

undocumented ones; see Japan Times, October 18, 1995; see also

Sassen 1993).



9. Further, the growth of immigration, refugee flows, ethnicity,

and regionalism challenges the accepted notion of citizenship in con-

temporary nation-states and hence the formal structures for account-

ability. My research on the international circulation of capital and

labor caused me to review the meaning of such concepts as national

economy and national workforce under conditions of growing inter-

nationalization of capital in both developed and developing countries

and the burgeoning presence of immigrant workers in major indus-

trial countries. Furthermore, the rise of ethnicity in the United States

and Europe among a mobile workforce raises questions about the

content of the concept of nation-based citizenship. The portability of

national identity gives rise to concerns about bonds with other coun-

tries, or localities within them, and the resurgence of ethnic regional-

ism creates barriers to the political incorporation of new immigrants.

See, e.g., Soysal 1994; Baubock 1994; Sassen forthcoming).

10. There is a large and rich literature on the development

of immigration policy at the European level; please refer to n. 1,

above, for a few citations. Longer bibliographies and analyses of the

particular angle under discussion here—limitations on the autonomy

of the state in making immigration policy—can also be found in

Sassen forthcoming.

11. Mitchell 1989.

12. Diverse social forces shape the role of the state depending on

the matter at hand. Thus in the early 1980s bank crisis, for instance,

the players were few and well coordinated; the state basically relin-

quished the organizing capacity to the banks, the imf, and a few other

actors. It was all very discreet—indeed, so discreet that the govern-

ment was hardly a player in the crisis. This is quite a contrast with the

deliberations around the passing of the 1986 Immigration and
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Reform Control Act, which was a national brawl. In trade liberaliza-

tion discussions, too, there are often multiple players, and the execu-

tive may or may not relinquish powers to congress.

13. Aman (1995) has noted that although political and constitu-

tional arguments for reallocating federal power to the states are not

new, the recent reemergence of the Tenth Amendment as a politically

viable and popular guideline is a major political shift in the relations

between the federal government and the states since the New Deal.

14. Reimers 1983; Briggs 1992.

15. Sassen 1988, 1993; Journal fur Entwicklungspolitik 1995;

Bonacich et al. 1994.

16. Mahler 1995.

17. Sassen forthcoming.

18. For a more detailed account, see Sassen 1993; Shank 1994.

19. See Sassen 1993.

20. E.g., Cornelius, Martin, and Hollifield 1994.

21. Bosniak 1992, 745.

22. Sassen 1993.

23. Jacobson 1996; Reisman 1990.

24. Henkin 1990, 144.

25. It is interesting to note that in the International Court of

Justice it is very rare for a judge to vote against the position of his or

her government in disputes before the court. This is not at all uncom-

mon, however, in the European Court of Human Rights; indeed, it is

becoming more common. This is significant because the European

Court has become the main organ for the interpretation of the

European human rights convention's provisions.

26. For instance, the Universal Declaration was cited in 76 federal

cases from 1948 through 1994; over 90 percent of those cases took



place after 1980, and, of those, 49 percent involved immigration

issues, a proportion that rises to 54 percent if cases involving refugees

are included (Jacobson 1996, 97). Jacobson also found that the term

human rights was cited in 19 federal cases before the twentieth century,

in 34 from 1900 to 1944, in 191 from 1945 to 1969, in 803 in the 1970s,

and in more than 2,000 in the 1980s. He estimates that such references

will have been made in more than 4,000 cases by the end of the 1990s.

27. See, e.g., Hassan 1983.

28. Jacobson 1996, 100.

29. See Shapiro 1991.

30. See Bosniak 1992 for an in-depth examination of this conven-

tion and its potentials and limitations for the protection of undocu-

mented migrants.

31. It is perhaps worth noting that after much debate, undocu-

mented migrants were also included under the protections provided

by the UN General Assembly's 1985 Declaration on the Human Rights

of Individuals Who Are Not Citizens of the Countries in Which

They Live. But being a nonbinding instrument it is probably of little

use to undocumented migrants.

32. See, e.g., Jacobson 1996; Soysal 1994.

33. Jacobson 1996.

34. Cf. Mitchell 1989.

35. An example is the ascendance of so-called soft security issues:

according to some observers, recent government reorganization in

the State Department, the Department of Defense, and the cia

reflects an implicit redefinition of national security.
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